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 INTRODUCTION  

1. This appeal is brought by Cruzeiro Esporte Club (the “Club” or the “Appellant”) against 

decision number 190509 PST rendered by the FIFA Disciplinary Committee (the “FIFA 

DC”) of the Fédération Internationale de Football Association (“FIFA”) on 15 August 

2019 in the “Defensor” matter (the “Appealed Decision”), regarding the imposition of 

financial and disciplinary sanctions on the Club. 

 PARTIES 

2. The Appellant is a professional football club, based in Belo Horizonte, Brazil. The 

Appellant is affiliated with the Brazilian Football Confederation (the “CBF”), which in 

turn is affiliated with FIFA. 

3. FIFA (the “Respondent”) is the world governing body of football, whose headquarters 

are located in Zürich, Switzerland. 

4. The Appellant and the Respondent are referred together as the “Parties”. 

 FACTUAL BACKGROUND  

5. Below is a summary of the main relevant facts, as established on the basis of the Parties’ 

written submissions on the file and relevant documentation produced in this appeal. 

Additional facts and allegations found in the Parties’ submissions may be set out, where 

relevant, in connection with the further legal discussion that follows. While the Sole 

Arbitrator has considered all the facts, allegations, legal arguments and evidence 

submitted by the Parties in the present proceedings, the Award only refers to the 

submissions and evidence it considers necessary to explain its reasoning. 

 Proceedings before the FIFA Player’s Status Committee and Appeals to CAS 

6. On 29 August 2017, the FIFA Player’s Status Committee (“PSC”) rendered a decision 

(the “FIFA PSC Defensor Decision”), in which the Club was ordered to pay to the 

Uruguayan football club Defensor Sporting Club (the “Creditor”) as compensation for 

the transfer of the football player Mr Giorgian de Arrascaeta (the “Player) the amount 

of EUR 1,050,000 plus 5% p.a. interest, a penalty fee in the amount of EUR 101,500 

and CHF 5,000 as procedural costs. The grounds of the FIFA PSC Defensor Decision 

were communicated to the Club on 19 April 2018. 

7. On 10 May 2018, the Club filed an appeal against the FIFA PSC Defensor Decision 

before the Court of Arbitration for Sport (“CAS”) (CAS 2018/A/5737). 

8. On 9 April 2019, CAS issued an arbitral award in CAS 2018/A/5737, in which the FIFA 

PSC Defensor Decision was upheld. 

9. This notwithstanding, the Club subsequently did not make any payments to the Creditor. 
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 Proceedings before the FIFA Disciplinary Committee 

10. On 17 July 2019, the FIFA DC opened disciplinary proceedings against the Club for the 

possible violation of Article 64 of the FIFA Disciplinary Code (“FDC”). The FIFA DC 

further requested the Club to provide its position by 12 August 2019, thereby also 

informing the Club that the disciplinary proceedings would be closed if the due amounts 

were paid by this date. 

11. On 29 July 2019, the Club submitted its position to the FIFA DC. 

12. On 15 August 2019, the FIFA DC rendered the Appealed Decision. 

13. In the Appealed Decision, the FIFA DC held as follows: 

8. “The club Cruzeiro Esporte Clube (hereinafter, the Debtor) is found guilty of 

failing to comply with the award issued by the Court of Arbitration for Sport 

(CAS), by means of which the decision passed by the Single Judge of the Players’ 

Status Committee on 29 August 2017 was confirmed. In this sense, and following 

the already mentioned CAS Award and decision of the Single Judge of the 

Players’ Status Committee, the Debtor was ordered to pay: 

a) To the club Defensor Sporting Club (hereinafter, the Creditor): 

o EUR 1,050,000 as transfer compensation 

o EUR 101,500 as a fine 

o CHF 5,000 as procedural costs in relation to the proceedings 

before the Players’ Status Committee 

o CHF 5,000 as contribution towards the legal expenses incurred 

before the CAS proceedings 

b) To FIFA: 

o CHF 10,000 as procedural costs 

9. The Debtor is ordered to pay a fine to the amount of CHF 30,000. The fine is 

to be paid within 30 days of notification of the present decision. 

10. The Debtor is granted a final deadline of 30 days as from notification of the 

present decision in which to settle its debt to the Creditor and FIFA. 

11. If payment is not made to the Creditor and proof of such payment is not 

provided to the secretariat to the FIFA Disciplinary Committee and to the 

Brazilian Football Association by this deadline, a ban from registering new 

players, either nationally or internationally, will be imposed on the Debtor as 

from the first day of the next registration period following the expiry of the 

granted deadline. Once the deadline has expired, the transfer ban will be 

implemented automatically at national and international level by the Brazilian 

Football Association and FIFA respectively; without a further formal decision 

having to be taken nor any order to be issued by the FIFA Disciplinary 

Committee […]. The Debtor shall be able to register new players, either 
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nationally or internationally, only upon the payment to the Creditor of the total 

outstanding amount, if this occurs before the full serving of the transfer ban. […] 

12. As a member of FIFA, the Brazilian Football Association is reminded of its 

duty to implement this decision and provide FIFA with proof that the points have 

been deducted in due course. If the Brazilian Football Association does not 

comply with this decision, the FIFA Disciplinary Committee will decide on 

appropriate sanctions on the member. This can lead to an expulsion from FIFA 

competitions. 

13. The Debtor is directed to notify the secretariat to the FIFA Disciplinary 

Committee as well as the Brazilian Football Association of every payment made 

and to provide the relevant proof of payment. 

14. The Creditor is directed to notify the secretariat to the FIFA Disciplinary 

Committee as well as the Brazilian Football Association of every payment 

received.” (emphasis in original)   

14. The FIFA DC’s considerations leading to the Appealed Decisions were expressed as 

follows: 

 
“1. According to art. 53 par. 2 of the FIFA Statutes, the Disciplinary Committee 

(hereinafter also referred to as the Committee) may pronounce the sanctions 

described in the Statutes and the FIFA Disciplinary Code (hereinafter also referred 

to as the FDC) on member associations, clubs, officials, players, intermediaries and 

licensed match agents. 

2. Anyone who fails to pay another person (such as a player, a coach or a club) or 

FIFA a sum of money in full or part, even though instructed to do so by a body, a 

committee or an instance of FIFA or a subsequent CAS appeal decision (art. 15 of 

the FDC): 

a) will be fined for failing to comply with a decision; 

b) will be granted a final deadline of 30 days in which to pay the amount due or 

comply with the non-financial decision; 

c) in case of the clubs, upon expiry of the aforementioned final deadline and in 

the event of persistent default or failure to comply in full with the decision within 

the period stipulated, a transfer ban will be pronounced until the complete 

amount due is paid or the non-financial decision is complied with. A deduction 

of points or relegation to a lower division may also be ordered in addition to a 

transfer ban in the event of persistent failure, repeated offences or serious 

infringements or if no full transfer could be imposed or served for any reason.  

If the club disregards the final time limit, the relevant association shall be requested 

to implement the sanctions threatened (art. 15 par. 3 of the FDC). 

4. The member of the Committee emphasises that equal to the competence of any 

enforcement authority, it cannot review or modify as to the substance a previous 

decision, which is final and binding and, thus, has become enforceable. 
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5. Having said that, the member of the Committee notes that the CAS Award 

rendered on 9 April 2019, is final and binding. 

6. In view of what has been explained under paragraph II./4. above, the member of 

the Committee is not allowed to analyse the case decided by the Single Judge of the 

Players’ Status Committee and, subsequently, by the CAS, as to the substance, in 

other words, to check the correctness of the amount ordered to be paid, but has as a 

sole task to analyse if the Debtor complied with the final and binding decision 

rendered by the CAS. 

7. Furthermore, the member of the Committee observes that the Debtor has failed to 

prove in which way the apparent financial crisis that its country was experiencing 

could have prevented it from fulfilling its obligations towards the Creditor. In this 

sense, the member of the Committee finds it worthwhile to emphasise that a club has 

the duty to be aware of its actual financial strength, constitute provision in 

anticipation of possible issues and finally conclude contracts that can be fulfilled. 

8. As the Debtor did not comply with the Award rendered by the CAS on 9 April 2019 

and is, consequently, withholding money from the Creditor, it is considered guilty of 

not respecting a financial decision. 

9. The fine to be imposed under the above-referenced art. 15 of the FDC in 

combination with art. 6 par. 4 of the FDC shall range between CHF 100 and CHF 

1,000,000. The Debtor withheld the amount unlawfully from the Creditor and FIFA. 

Even FIFA’s attempts to urge the Debtor to fulfil its financial obligations failed to 

induce it to pay the total amount due. In view of all the circumstances pertaining to 

the present case and by taking into account the outstanding amount due, the member 

of the Committee regards a fine amounting to CHF 30,000 as appropriate. This 

amount complies with the Committee’s established practice. 

10. In application of article 15 par. 1 b) of the FDC, the member of the Committee 

considers a final deadline of 30 days as appropriate for the amount due to be paid 

to the Creditor and to FIFA. 

11. In accordance with article 15 par. 1 c) of the FDC and with the Circular n° 1628, 

the Debtor is hereby warned and notified that, in the case of default within the period 

stipulated, a transfer ban will be pronounced and demotion to a lower division may 

be ordered. 

12. A ban from registering any new players, either nationally or internationally, will 

be automatically imposed on the Debtor as from the first day of the next registration 

period following the expiry of the granted deadline and until the complete payment 

of the outstanding amounts due to the Creditor and to FIFA.” 

15. The grounds of the Appealed Decision were communicated to the Club on 11 September 

2019. 

 PROCEEDINGS BEFORE THE COURT OF ARBITRATION FOR SPORT 

16. On 2 October 2019, the Club filed a Statement of Appeal with the CAS in accordance 

with Article 58 of the FIFA Statutes and Articles R47 and R48 of the Code of Sports-

related Arbitration (2019 edition) (the “CAS Code”). In the Statement of Appeal, the 
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Club proposed that this dispute be submitted to a sole arbitrator and suggested to appoint 

Mr György Feher, Attorney-at-Law in Budapest, Hungary, in this regard. 

 

17. On 15 October 2019, the CAS Court Office acknowledged the filing of the Statement 

of Appeal and invited the Club to file with the CAS, within ten days following the expiry 

of the time limit for the appeal, its Appeal Brief stating the facts and legal arguments 

giving rise to the appeal. The CAS Court Office further invited FIFA to state whether 

FIFA consented with the appointment of a Sole Arbitrator in this case and, specifically, 

with the appointment of the arbitrator suggested by the Club. 

 

18. On 17 October 2019, FIFA expressed its consent with the appointment of a Sole 

Arbitrator as long as the arbitrator was nominated by the President of the CAS Appeals 

Division (rather than appointing the Appellant’s suggested appointee) from the football 

list of CAS arbitrators.  

 

19. On 17 October 2019, the Creditor filed a request for intervention under Article R41.3 

of the CAS Code.  

 

20. On 18 October 2019, the CAS Court Office acknowledged the filing of such request and 

invited the Parties to comment on the Creditor’s request. 

 

21. On 21 October 2019, the Respondent responded that, despite the absence of a locus 

standi for the Creditor, it would not object if the Creditor was granted procedural rights 

in this proceeding. 

 

22. On 28 October 2019, the Appellant stated that it had no objection against the Creditor’s 

request to be a party in the ongoing arbitration. 

 

23. On 28 October 2019, after an agreed extension, the Club filed its Appeal Brief pursuant 

to Article R51 of the CAS Code.  

 

24. On 1 November 2019, the CAS Court Office acknowledged receipt of the Club’s Appeal 

Brief dated 28 October 2019, and invited the Respondent to submit its Answer within 

20 days following the receipt of that communication by courier. 

 

25. On 6 November 2019, FIFA requested that its deadline to file its Answer be fixed after 

the payment of the advance of costs by the Appellant further to Article R55 of the CAS 

Code. 

 

26. By letter of 11 November 2019, the CAS Court Office informed the Parties that the time 

limit for FIFA’s Answer was suspended and that a new time limit would be fixed upon 

the Appellant’s payment of its share of the advance of costs, in accordance with Article 

R55 of the CAS Code. 

 

27. On 22 November 2019, the CAS Court Office acknowledged receipt of the Appellant’s 

share of the advance of costs and granted FIFA a deadline of 20 days to file its Answer 

further to Article R55 of the CAS Code. The Parties were furthermore informed that the 



 Tribunal Arbitral du Sport 

Court of Arbitration for Sport 

Tribunal Arbitral del Deporte 

CAS 2019/A/6504 Cruzeiro Esporte Club v. FIFA - page 7 

                                                                                       

 

Panel appointed by the Deputy President of the CAS Appeals Division to decide the 

case further to Article R54 of the CAS Code was constituted as follows: 

 

Sole Arbitrator: Dr Jan Räker, Attorney-at-law, Stuttgart, Germany  

 

28. On 23 December 2019, after an agreed extension, FIFA filed its Answer in accordance 

with Article R55 of the CAS Code. 

 

29. On 30 December 2019, inter alia the Parties were invited to indicate whether they 

preferred a hearing to be held or for the Sole Arbitrator to issue the Award on the basis 

of the Parties’ written submissions. 

 

30. On 3 January 2020, FIFA informed the CAS Court Office that it was of the opinion that 

a hearing in this case was not necessary. 

 

31. On 8 January 2020, the Club informed the CAS Court Office that its preference was that 

a hearing should be held in this matter.  

 

32. Also on 8 January 2020, the CAS Court Office returned to the Creditor in order to assess 

whether the Creditor maintained its request for intervention and to the Appellant 

concerning whether the Appellant had any comments with respect to the Respondent’s 

21 October 2019 observations on the Creditor’s standing. 

 

33. On 10 January 2020, the Creditor confirmed that it maintained its request for 

intervention. 

 

34. On 14 January 2020, the Appellant confirmed its consent to grant limited procedural 

rights to the Creditor to intervene. 

 

35. On 7 February 2020, the CAS Court Office informed the Parties that further to Article 

R41.4 of the CAS Code, the Sole Arbitrator had decided to allow the Creditor to take 

part in the proceedings as an amicus curiae, which shall be entitled to receive the 

Parties’ submissions, i.e. the Appeal Brief and the Answer, and that the Creditor shall 

further be entitled to file a submission of a maximum of 20 pages within a deadline of 

20 days, to which both Parties would be entitled to respond within another 10 days. Both 

Parties were invited to file their observations on the aforementioned by 12 February 

2020. 

 

36. On 12 February 2020, both Parties replied to the CAS Court Office that they had no 

objections against the suggested approach. 

 

37. On 19 February 2020, the CAS Court Office informed the Creditor that it was admitted 

to the procedure as an amicus curiae. The Creditor was informed that it was entitled to 

file a submission within 20 days, in which it was not entitled to make its own arguments, 

but only to support or to refute the arguments made by the Parties in the Statement of 

Appeal, the Appeal Brief or in the Answer. 
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38. On 2 March 2020, the  Creditor filed its Amicus Curiae Brief, in which it stated that 

FIFA’s Response had covered all relevant legal and factual aspects of the case and that 

it had no additional comments or evidence to produce in this matter. 

 

39. On 3 March 2020, the CAS Court Office invited the Parties to file their comments on 

the Amicus Curiae Brief by 13 March 2020.  

 

40. On 5 March 2020 and on 13 March 2020 respectively, the Respondent and the Appellant 

informed the CAS Court Office that they had no comments on the Amicus Curiae Brief.  

 

41. On 1 April 2020, the CAS Court Office informed the Parties that the Sole Arbitator, 

taking into consideration the Parties’ positions with respect to a hearing, had decided 

not to hold a hearing in this matter further to Article R57 of the CAS Code and that a 

second round of submissions was granted in lieu of a hearing. The Appellant was 

ordered to submit with its Reply the written testimony of its witnesses. The CAS Court 

Office also reminded the Parties that, in accordance with Article R31 of the CAS Code 

and the CAS COVID-19 Emergency Guidelines, the Parties’ pleadings must be filed by 

courier or via the CAS E-filing Platform. 

 

42. On 27 April 2020, after an agreed extension, the Appellant filed its Reply by email only, 

without also sending it by courier or uploading it on the CAS E-filing Platform. 

 

43. On 8 May 2020, the CAS Court Office invited both Parties to comment on the 

admissibility of the Appellant’s Reply in light of its failure to upload the submission to 

the CAS E-filing Platform and/or to send it by courier. 

 

44. On 11 May 2020, the Appellant replied that it considered its Reply to be admissible. 

 

45. On 12 May 2020, the Respondent replied that it did not object the admission of the 

Appellant’s Reply to the file. 

 

46. On 10 June 2020, the CAS Court Office informed the Parties that the Sole Arbitrator 

had decided to admit the Appellant’s Reply to the file in light of the Respondent’s 

agreement and invited the Respondent to submit its Response by 24 June 2020. 

 

47. On 10 June 2020, the CAS Court Office further informed the Creditor that the Sole 

Arbitator, taking into consideration the Parties’ positions with respect to a hearing, had 

decided not to hold a hearing in this matter further to Article R57 of the CAS Code and 

had granted a second round of submissions in lieu of a hearing, and accordingly invited 

the Creditor as the amicus curiae to file its comments to the Appellant’s Reply. 

 

48. On 11 June 2020, the Creditor filed its second Amicus Curiae submisisons, stating that 

it strongly disagreed with the Appellant’s further arguments. 

 

49. On 24 June 2020, the Respondent filed its Response. 

  

50. On 3 July 2020, the Respondent returned a duly signed copy of the Order of Procedure 

to the CAS Court Office. 
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51. On 7 July 2020, the Appellant returned a duly signed copy of the Order of Procedure to 

the CAS Court Office. 

 SUBMISSIONS OF THE PARTIES 

52. The Appellant’s submissions may be summarized as follows: 

 

• The jurisdiction of the CAS to decide upon the present matter is based on Article 

58 of the FIFA Statutes and Article 49 of the 2019 edition of the FDC. In 

addition, the present appeal is admissible as it was initiated within the time limit 

provided under Article R51 of the CAS Code.  

• As to the applicable law, the Appellant considers that, pursuant to Article R58 

of the CAS Code in conjunction with Article 57.2 of the FIFA Statutes, the Sole 

Arbitrator should apply the regulations of FIFA, mainly the FDC (2017 edition), 

and alternatively, if necessary, Swiss law to the merits of the case-at-hand.  

• Regarding the applicable version of the FDC, the Appellant asserts that the 2017 

edition of the FDC should be applied and not the 2019 edition, the latter of which 

was applied by FIFA in the Appealed Decision, as the CAS award in CAS 

2018/A/5737 was already rendered on 9 April 2019, i.e. before the 2019 edition 

of the FDC was passed on 3 June 2019 or entered into force on 15 July 2019.  

• The Appellant points to Article 4 of the 2019 FDC, according to which the 2019 

edition of the FDC applies to all disciplinary offences committed following the 

date on which they entered into force as well as to offences committed prior to 

such date, subject to any milder sanction that would apply under previous rules. 

The Appellant goes on to state that under the 2017 edition of the FDC, none of 

the sanctions listed had an ad eternum element or possibility, and a flexible final 

deadline for payment was to be set, while under the 2019 edition of the FDC, a 

potentially infinite transfer ban was the automatic consequence of a failure to 

pay the due amount on time and only a fixed 30 day final deadline for payment 

was to be granted. 

• In addition, the Appellant argues that in accordance with the jurisdiction of the 

Swiss Federal Tribunal (“SFT”) and of CAS, CAS can declare itself to be 

competent to deal with issues relating to the Treaty on the Functioning of the 

European Union (“TFEU”), which the Appellant considers to be applicable law. 

Furthermore, the Appellant argues that in accordance with Article 186 para. 1 of 

the Swiss Private International Law Act (“PILA”), CAS shall consider cases and 

legal premises established by the European Commission, the EU White Paper-

plus (which provides important considerations in relation to the specificity of 

sport), and also the European Convention on Human Rights (“ECHR”). The 

Appellant points to CAS jurisprudence which has held that, while Article 6.1 of 

the ECHR is not directly applicable to decisions of sport governing bodies as 

such bodies are not public authorities that are bound to human rights, it was 

indirectly applicable in civil law proceedings before arbitral tribunals in the 

Swiss Confederation, which is a contracting party to the ECHR, insofar as the 
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judges who shall check the arbitral awards will verify that these procedural 

guarantees, which form part of Swiss procedural public policy, were observed.     

• The Appellant submits that, as a Swiss association registered under Article 60 

of the Swiss Code of Obligations (“SCO”), FIFA shall comply with the terms 

and conditions established in its own statutes. In light of FIFA’s public statement 

to promote and respect human rights, the Appellant also considers that certain 

premises and principles established in international treaties on human rights as 

applicable during proceedings of the FIFA DC. 

• Within the statutes of FIFA, the Appellant considers it obvious that the FIFA 

legislator wanted to limit the regulatory and decisional freedom of its decision-

making bodies, which are not entitled to render decisions which violate the 

regulations established by FIFA.   

• The Appellant asserts that the fulfilment of the aforementioned legal principles 

is also a matter of good governance, which is only achievable with the necessary 

transparency. With regards to the importance of transparency, the Appellant 

points to Article 15 of the TFEU and the Decision of the European Court of 

Human Rights in the matters Pechstein and Mutu. Further, the Appellant remarks 

that FIFA was also one of the signatories of the EU Transparency Register. 

• As to the merits, the Appellant considers the Appealed Decision to violate the 

legal principles of proportionality and legality. 

• The Appellant argues that the nullity of the Appealed Decision already stems 

from a violation of the principle of tempus regit actum, i.e. the application of the 

wrong edition of the FDC, that led to a legal error when it was wrongly assumed 

by the FIFA DC that it had no room for discretion in its determination of the 

sanction, as it would have had if it had applied the 2017 edition of the FDC, 

leading to the imposition of a heavier sanction than it would have imposed under 

the former regime. 

• Regarding the legal principle of proportionality, the Appellant points out that in 

accordance with Article 190 para. 2 lit. e. of the PILA, arbitral awards may be 

set aside by the SFT if an award is incompatible with public policy. The 

Appellant further asserts that among the legal principles that are part of public 

policy is the principle of proportionality, which consists of three components: 

(i) adequacy, i.e. if a measure is generally appropriate to achieve or contribute 

towards a goal; (ii) necessity, i.e. that there is no less incisive measure that would 

be equally adequate to achieve a goal; and (iii) proportionality stricto sensu, i.e. 

that the measure and its effects must be reasonable in relation to the goals 

pursued. 

• In light of the aforementioned, the Appellant thus argues that the Appealed 

Decision contained a disproportionate financial sanction. 

• In relation to the fine imposed by the FIFA DC, the Appellant argues that such 

fine of CHF 30,000 is disproportionate in amount, given that FIFA awarded fines 

of the same or a lower amount in five other cases, in which the outstanding 

amounts were sometimes significantly higher than in the case-at-hand. At the 
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same time, in its deliberations on the sanctioned amount, the FIFA DC only 

stated the following in paragraph 12 of the reasons of the Appealed Decision:  

“In view of all the circumstances pertaining to the present case and by taking 

into account the outstanding amount due, the member of the Committee regards 

a fine amounting to CHF 30,000 as appropriate. This amount complies with the 

Committee’s established practice.”  

• In line with the quote above, the Appellant continues, it is apparent that the 

outstanding amount due was a key element in the determination of the fine, 

whereas there was no clue as to how exactly the FIFA DC used the 

aforementioned factors in arriving at the CHF 30,000 sanction. 

• By not providing any explanation whatsoever, the FIFA DC clearly violated, 

amongst others, Article 94 of the FDC and the ECHR, as well as due process 

and the Appellant’s right to be heard. 

• In light of the FIFA DC’s jurisprudence in other cases, with the sanction 

depending on the amount due and taking into account the FIFA DC’s established 

practice, the fine imposed on the Appellant should at most be CHF 25,000. The 

stipulated amount of CHF 30,000 is excessive.  

• With regards to the ban on registering players, the Appellant argues that the 

FIFA DC failed to attend the pre-requisites inherent of the principle of 

proportionality. 

• The Appellant argues that the sanction is neither adequate, because it would 

deprive the Appellant of the income needed to fulfil its obligations towards the 

Creditor, nor necessary, because milder sanctions like a points deduction or a 

transfer ban for a limited period would have been equally effective, nor 

proportional in the stricter sense, because a sanction with endless enforceability 

is disproportional. 

• To demonstrate this, the Appellant refers to the significance of revenue streams 

from player transfers for clubs in South America, and in particular for clubs in 

Brazil. The Appellant maintains that in order to be able to sell a player to another 

club, a club must have the opportunity to replace such player with another one, 

resulting in a massive sporting loss and the inability to recruit new youngsters 

who can be developed into quality players, and subsequently into transfer 

revenues. 

• The Appellant further argues that Article 15 of the FDC (2019 edition) is also 

not a valid basis for a sanction because it fails to accommodate any room for 

discretion for the deciding body, which is unable to take into account the 

specifics of each case, like the good faith which the Appellant deems to have 

demonstrated in its recent efforts to settle its debts towards various other clubs. 

• Furthermore, the Appellant considers Article 15 of the FDC (2019 edition) to 

violate the principle of legality due to failing the so-called “predictable test 

[sic]”, because Article 15.1 lit. c) of the FDC (2019 edition) also allows for a 

subsequent additional imposition of a points deduction or a relegation to a lower 
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division, without specifying the conditions under which such sanction is to be 

applied. Such additional sanction would in any event also violate the principle 

of ne bis in idem.  

• Such a harsh sanction constitutes a violation of the personal right to economic 

development, as part of the Appellant’s personality rights, and therefore a 

violation of Article 27 of the SCO.   

53. The Appellant submitted the following requests for relief: 

 
“FIRST – To dismiss in full the Appealed Decision and revert it back to the FIFA Disciplinary 

Committee in order to permit said judicial body to provide a decision based upon the FIFA Old 

Disciplinary Code; 

 

SECOND – To order the Respondent to pay all arbitration costs and be ordered to reimburse 

the Appellant the minimum CAS court office fee of CHF 1,000 and any other advance of costs 

paid to the CAS; AND; 

 

THIRD – To order the Respondent to pay to the Appellant any contribution towards the legal 

and other costs incurred and regarding the ongoing proceedings in the amount of CHF 10,000 

(ten thousand Swiss Francs); 

 

Alternatively and only in the event the above is rejected: 

 

FOURTH – To uphold the Appeal herein lodged by the Appellant; 

 

FIFTH – To amend the Appealed Decision making use of the “de novo” doctrine and the FIFA 

Old Disciplinary Code and as such, render in essence the following findings: 

 

“1. The Appellant is pronounced guilty of failing to comply with the Single Judge 

Decision and is, therefore, in violation of art. 64 of the FIFA Old Disciplinary Code. 

 

2. The Appellant is ordered to pay a fine to the amount of CHF 25,000. The fine is to be 

paid within 90 days of notification of the present decision.Payment can be made either 

in Swiss francs (CHF) to account no. […]. (ellipsis in original) 

 

3. The Appellant is granted a final period of grace of 90 days as from notification of the 

present decision in which to settle its debt to the creditor, the club Defensor. 

 

4. If payment is not made by this deadline, Defensor may demand in writing from the 

secretariat to the FIFA Disciplinary Committee that six (6) points be deducted from the 

Appellant’s first team in the domestic league championship. Once Defensor has filed 

this request, the points will be deducted automatically without a further formal decision 

having to be taken by the FIFA Disciplonary Committee. The order to implement the 

points deduction will be issued on the association concerned by the secretariat to the 

FIFA Disciplinary Committee. 

 

5. If the Appellant still fails to pay the amount due even after deduction of the points in 

accordance with point 4 above, the FIFA Disciplinary Committee during a new 

procedure will decide on a possible relegation of the Appellant’s first team to the next 

lower division.” 
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SIXTH – To order the Respondent to pay all arbitration costs and be ordered to reimburse the 

Appellant the minimum CAS court office fee of CHF 1,000 and any other advanceof costs paid 

to the CAS; AND 

 

SEVENTH – To order the Respondent to pay to the Appellant any contribution towards the legal 

and other costs incurred and regarding the ongoing proceedings in the amount of CHF 10,000 

(ten thousand Swiss Francs). 

 

Alternatively and only in the event the above is rejected: 

 

EIGHTH – To dismiss in full the Appealed Decision and revert it back to the FIFA Disciplinary 

Committee in order to permit said judicial body to provide a decision based upon the FIFA New 

Disciplinary Code; 

 

NINTH – To confirm the imposition of a transfer ban on the Appellant shall only be valid 

whether it occurs for a restrictive period, notably, a clear and limited number of registration 

periods; 

 

TENTH – To order the Respondent to pay all arbitration costs and be ordered to reimburse the 

Appellant the minimum CAS court office fee of CHF 1,000 and any other advanceof costs paid 

to the CAS; AND 

 

ELEVENTH – To order the Respondent to pay to the Appellant any contribution towards the 

legal and other costs incurred and regarding the ongoing proceedings in the amount of CHF 

10,000 (ten thousand Swiss Francs).” 
 

54. The Respondent’s submissions, in essence, may be summarised as follows: 

 

• The jurisdiction of the CAS to decide upon the present matter is not contested.  

• As to the applicable law, the Respondent asserts that mainly the 2019 edition of 

the FDC shall be applicable, with Swiss law applied subsidiarily. The 

Respondent however denies that the TFEU shall be applicable, as the matter 

neither affected an entity based within a Member State of the EU nor issues 

which are related to competition law. 

• With respect to the application of the 2019 edition of the FDC rather than the 

2017 edition of the FDC, the Respondent first alleges that the Appellant 

requested the 2019 edition of the FDC to be applied in the procedure before the 

FIFA DC and that in other procedures the Appellant had argued that the 2019 

edition of the FDC were a lex mitior to the 2017 edition.  

• Further, the Respondent argues that the procedure against the Appellant at the 

FIFA DC was opened only on 17 July 2019, i.e. two days after the 2019 edition 

of the FDC came into force. Finally, the Respondent pointed to the fact that the 

lex mitior principle was already incorporated into the 2019 edition of the FDC, 

which therefore remained applicable. 

• The Respondent states that the “enforcement” mechanism created by FIFA in 

Article 15 of the FDC (2019 edition, formerly Article 64 of the 2017 FDC 

edition) has been repeatedly confirmed by the CAS and the SFT, and that the 

Appellant was guilty of not respecting the FIFA PSC Defensor Decision, as 
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confirmed in CAS 2017/A/5737. 

• Contrary to the Club’s allegations, the Respondent asserts that the Club has been 

pursuing its dilatory approach by appealing to CAS against sanctions by the 

FIFA DC for failing to respect decisions in favour of other creditors on multiple 

occasions, despite being able to settle its debts, which was indicated by a TMS 

report according to which the Appellant was shown to have received a total of 

USD 9,682,654 in transfer fees and that it had paid transfer fees in the total 

amount of USD 8,067,414 in the respective period. The current appeal was 

therefore only a bad faith attempt to delay the delivery of justice. 

• The Respondent argues that the Appellant was sanctioned in proper application 

of Article 15 of the FDC (2019 edition) for not following the order to pay the 

overdue amount to the Creditor, thereby not paying its debt for more than two 

years and disrespecting a CAS award.   

• The Respondent takes the position that, in accordance with long-standing CAS 

practice, a disciplinary decision of a private association shall be amended only 

in cases in which the relevant judicial body is found to have exceeded the margin 

of discretion accorded to it, i.e. only in cases in which the decision was taken 

arbitrarily. 

• The Respondent pleads that the Appealed Decision was not only not taken in an 

non-arbitrary way, but that the sanctions imposed on the Appellant were 

proportionate. 

• Regarding the imposed fine, the Respondent argues that the most important 

criterion for its determination must be the amount overdue. At the same time, 

the Respondent acknowledges that the fine may not put too much of a burden on 

the offender in order not to yield counterproductive effects on the debtor’s ability 

to settle its debt to the creditor.  

• Regarding the specific amount of the fine, the Respondent firstly contradicts the 

statement of fact concerning the amounts overdue in the cases presented by the 

Appellant, namely that the amounts overdue were significantly lower in the 

cases in which a CHF 25,000 fine was imposed, and secondly tried to 

substantiate its claim that the imposition of a CHF 30,000 fine was well in line 

with the FIFA DC’s well-established practice by presenting a range of further 

cases in which a CHF 30,000 fine was imposed and in which the amounts 

overdue were mostly lower than in the case-at-hand. 

• Regarding the proportionality of the transfer ban, the Respondent first points to 

the wording of Article 64 of the 2017 FDC, which already allowed for a transfer 

ban to be imposed additionally or, alternatively, a fine or a points deduction, 

which, in line with the previous notice in FIFA Circular No. 1628 dated 9 May 

2018, had already been the standard practice of the FIFA DC from then on. 

• The Respondent argues that the sanction imposed is therefore in line with both 

the 2017 and the 2019 editions of the FDC. This also applies to the duration of 

the transfer ban ad eternum, which was also already possible under the 2017 

edition of the FDC and further confirmed in FIFA Circular No. 1628, in which 
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it was stated that FIFA shall adopt a practice of imposing transfer bans (possibly 

successive, if required) on clubs until they have paid all their debts. 

• The Respondent emphasizes that Article 15 of the FDC (2019 edition) protects 

the legal principle of pacta sunt servanda and that it always remains in the power 

of the offender to avoid or lift the transfer ban by paying its debt. 

• Finally, the Respondent draws the Sole Arbitrator’s attention to the fact that the 

Appellant was sanctioned six times in the course of the last two years by the 

Respondent, and accused the Appellant of filing numerous appeals for the sole 

purpose of delaying the overdue payments and serving the applicable sanctions. 

• The Respondent also argued that the final grace period of 30 days is in line both 

with the 2017 and the 2019 editions of the FDC.  

• In view of the Appellant’s claim of a violation of the legal principle ne bis in 

idem, the Respondent argues that such principle is not violated as any possible 

further sanction, which may be subject to such allegation, has not yet been 

rendered.  

55. The Respondent submitted the following requests for relief:  
 

“a. To reject the Appellant’s appeal in its entirety; 

 

 b. To confirm the decision 190509 PST rendered by the member of the FIFA Disciplinary 

Committee on 15 August 2019; 

 

c. To order the Appellant to bear all costs incurred with the present procedure and to cover all 

the legal expenses of FIFA related to the present procedure.”  

 

56. The Sole Arbitrator has also taken note of the Creditor’s limited substantive submisions, 

which largely adopt the arguments put forward by the Respondent.  

 JURISDICTION  

57. Article R47 of the CAS Code provides as follows:  

“An appeal against the decision of a federation, association or sports-related body may be 

filed with the CAS insofar as the statutes or regulations of the said body so provide or as 

the parties have concluded a specific arbitration agreement and insofar as the Appellant 

has exhausted the legal remedies available to it prior to the appeal, in accordance with the 

statutes or regulations of the said sports-related body.”  

 

58. The jurisdiction of CAS derives from Article 58(1) of the FIFA Statutes (2019 edition) 

which reads:  

 
“Appeals against final decisions passed by FIFA’s legal bodies and against decisions 

passed by confederations, member associations or leagues shall be lodged with CAS within 

21 days of receipt of the decision in question.”  
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59. The FIFA DC is a legal body of FIFA. The jurisdiction of the CAS is not contested by 

either Party and is also confirmed by the Parties’ signing of the Order of Procedure.  

 

60. It follows that CAS has jurisdiction to decide on the present dispute. 

 ADMISSIBILITY  

61. Article R49 of the CAS Code provides as follows: 

“In the absence of a time limit set in the statutes or regulations of the federation, 

association or sports-related body concerned, or in a previous agreement, the time limit 

for appeal shall be twenty-one days from the receipt of the decision appealed against. The 

Division President shall not initiate a procedure if the statement of appeal is, on its face, 

late and shall so notify the person who filed the document. When a procedure is initiated, 

a party may request the Division President or the President of the Sole Arbitrator, if a Sole 

Arbitrator has already been constituted, to terminate it if the statement of appeal is late. 

The Division President or the President of the Sole Arbitrator renders her/his decision after 

considering any submission made by the other parties.” 

62. Article 58.1 of the FIFA Statutes states:  

“Appeals against final decisions passed by FIFA’s legal bodies and against decisions 

passed by confederations, members or leagues shall be lodged with CAS within 21 days of 

notification of the decision in question.” 

 

63. Further, Article 64.5 of the FDC (2017 edition) states: 

“Any appeal against a decision passed in accordance with this article shall be lodged 

with CAS directly.” 

 

64. In addition, Article 49 of the FDC (2019 edition) states: 

“Decisions passed by the Disciplinary and Appeal Committees may be appealed against 

before CAS, subject to the provisions of this Code and articles 57 and 58 of the FIFA 

Statutes.” 

 

65. The grounds of the Appealed Decision were notified to the Parties on 11 September 

2019. The Statement of Appeal was filed on 2 October 2019 and, thus, within the 

deadline of twenty-one days set in Article 58(1) of the FIFA Statutes referred to in the 

Appealed Decision itself.  

 

66. Therefore, the appeal was timely submitted and is admissible. 

 APPLICABLE LAW 

67. Article R58 of the CAS Code provides as folows: 

“The Panel shall decide the dispute according to the applicable regulations and, 

subsidiarily, to the rules of law chosen by the parties or, in the absence of such a choice, 
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according to the law of the country in which the federation, association or sports-

related body which has issued the challenged decision is domiciled or according to the 

rules of law that the Panel deems appropriate. In the latter case, the Panel shall give 

reasons for its decision.” 

68. The matter-at-stake relates to an appeal against a FIFA decision and reference must 

hence be made to Article 57.2 of the FIFA Statutes, which provides that: 

 “The arbitral tribunal shall decide the dispute according to the rules of law 

 chosen by the parties or, in the absence of such a choice, according to the rules  of law 

 with which the dispute has the closest connection.” 

69. Therefore, the FIFA rules and regulations shall be applied primarily. Swiss law applies 

subsidiarily to the merits of the dispute.  

 

70. In the present case, the “applicable regulations” for the purposes of Article R58 of the 

CAS Code are the FDC. However, the Parties dispute whether the 2017 edition of the 

FDC or the 2019 edition of the FDC is applicable to the case-at-hand. 

 

71. Article 4 of the 2019 FDC states: 

“1. This Code applies to all disciplinary offences committed following the date on which 

it comes into force. 

2. This Code also applies to all disciplinary offences committed prior to the date on 

which it comes into force, subject to any milder sanction that would apply under 

previous rules.” 

72. The 2019 edition of the FDC came into force on 15 July 2019. The CAS award that the 

Appellant failed to comply with, i.e. CAS 2018/A/5737, was rendered on 9 April 2019, 

i.e. prior to the entry into force of the 2019 edition of the FDC. The offence committed 

by the Appellant was therefore committed prior to the date on which the 2019 edition 

of the FDC came into force. Yet, the procedure against the Appellant at the FIFA DC 

was opened on 17 July 2019, after the 2019 edition of the FDC came into force. 

 

73. The Sole Arbitrator therefore comes to the conclusion that, in line with Article 4.2 of 

the 2019 FDC, the 2019 edition is applicable to the offence-at-hand, subject to any 

milder sanction that would apply under the previous rules, in particular under Article 64 

of the 2017 FDC. 

 

74. The Sole Arbitrator therefore turns to the respective sanctions applicable under Article 

64 of the 2017 FDC, and under Article 15 of the 2019 FDC, respectively, in order to 

determine whether the sanctions applicable under the former are to be considered milder 

than under the latter, and therefore applicable to this case if relevant. 

 

75. Article 64 of the 2017 FDC reads as follows: 

“1. Anyone who fails to pay another person (such as a player, a coach or a club) or FIFA 

a sum of money in full or part, even though instructed to do so by a body, a committee or 

an instance of FIFA or a subsequent CAS appeal decision (financial decision)[…]:  
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a) will be fined for failing to comply with a decision;  

 

b) will be granted a final deadline by the judicial bodies of FIFA in which to pay the amount 

due or to comply with the (non-financial) decision;  

 

c) (only for clubs:) will be warned and notified that, in the case of default or failure to 

comply with a decision within the period stipulated, points will be deducted or relegation 

to a lower division ordered. A transfer ban may also be pronounced;  

 

[…] 

 

2. If a club disregards the final time limit, the relevant association shall be requested to 

implement the sanctions threatened.”  

 

76. A new interpretation and application of Article 64 of the 2017 FDC was envisaged to 

the public by FIFA in its Circular Letter No. 1628, dated 9 May 2018, which inter alia 

reads as follows: 

“Under the new procedure, if a party is to be found in violation of art 64 of the FDC:  

 

1. The FIFA Disciplinary Committee will continue to apply par. 1 a) in the same way; 

pronouncing a sanction against the debtor, by means of which it will inter alia be ordered 

to pay a fine and granted a final deadline to settle its debt to the creditor. In addition to the 

fine, the FIFA Disciplinary Committee will impose a point deduction and/or a transfer ban 

that will be effective only as from expiry of the final deadline. Consequently, the debtor 

club will be entitled to avoid said additional sanctions if it settles its debt to the creditor by 

such final deadline.  

 

2. Should the relevant amount due not be paid in full by the debtor by the aforementioned 

final deadline, the debtor's association […] will be required to automatically apply the 

point deduction and/or the ban from registering any new players, either nationally or 

internationally, for one or more entire and consecutive registration periods. 

 

3. After all sporting sanctions have been fully served and if the debt has not been fully paid, 

the creditor may request in writing that the case be resubmitted to the FIFA Disciplinary 

Committee in order to possibly impose additional sanctions, up to the relegation of the 

debtor's first team to a lower division.” 

 

77. Article 15 of the 2019 FDC reads as follows: 

“1. Anyone who fails to pay another person (such as a player, a coach or a club) or FIFA 

a sum of money in full or part, even though instructed to do so by a body, a committee or 

an instance of FIFA or a CAS decision (financial decision), or anyone who fails to comply 

with another final decision (non-financial decision) passed by a body, a committee or an 

instance of FIFA, or by CAS: 

 

a) will be fined for failing to comply with a decision; in addition: 

b) will be granted a final deadline of 30 days in which to pay the amount due or to comply 

with the non-financial decision; 

c) in the case of clubs, upon expiry of the aforementioned final deadline and in the event of 

persistent default or failure to comply in full with the decision within the period stipulated, 

a transfer ban will be pronounced until the complete amount due is paid or the non-

financial decision is complied with. A deduction of points or relegation to a lower division 
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may also be ordered in addition to a transfer ban in the event of persistent failure, repeated 

offences or serious infringements or if no full transfer could be imposed or served for any 

reason. 

 

[…] 

 

3. If the sanctioned person disregards the final time limit, FIFA and/or the relevant 

association (in cases involving clubs or natural persons) shall implement the sanctions 

imposed. A transfer ban or a ban on taking part in any football-related activity may only 

be lifted before it has been fully served upon payment of the due amounts, with other 

disciplinary measures being reserved.” 

 

78. In light of the above, the Sole Arbitrator notes that under the old 2017 FDC, possible 

sanctions were both a points deduction or a transfer ban of a duration to be determined 

by the FIFA DC. The Sole Arbitrator further notes that from 2018 onwards, it was the 

ordinary practice of the FIFA DC to impose a transfer ban in case of a failure to comply 

with a decision, which would be lifted immediately if the decision was complied with 

during the term of the transfer ban. The Sole Arbitrator further notes that in case an 

overdue amount remained unpaid even after the transfer ban had been fully served, it 

was FIFA’s practice to impose a further transfer ban or another additional sanction. The 

Sole Arbitrator finally notes that under the 2017 FDC, it would also have been possible 

to impose a transfer ban lasting for an indeterminate amount of time until the debt was 

fully settled. 

 

79. When assessing the 2019 edition of the FDC, the Sole Arbitrator notes that, unlike 

before, it is no longer foreseen that the FIFA DC shall choose between a transfer ban or 

a points deduction or between transfer bans of various durations. Instead, a transfer ban 

of an infinite duration will be imposed, which can be lifted only after the full compliance 

with the relevant prior decision. A points deduction may be added to the transfer ban if 

the failure to respect the decision is persistent. 

 

80. While the Sole Arbitrator notes that under both editions of the FDC it is possible to 

impose a transfer ban of indeterminate duration, the Sole Arbitrator finds that under the 

2017 edition of the FDC it was also possible for the FIFA DC to render a milder 

sanction, whereas under the 2019 edition of the FDC it is no longer permissible to 

impose a transfer ban which can expire before the original decision is complied with. 

 

81. The Sole Arbitrator therefore holds that the 2017 edition of the FDC allows for a milder 

sanction than the 2019 edition, which foresees an automatic ‘eternal’ transfer ban (until 

the debtor pays its debts). 

 

82. Therefore, in accordance with Article 4.2 of the 2019 FDC, the 2017 edition of the FDC 

shall be applicable to the case-at-hand, in particular Article 64 of the 2017 FDC. 

 

83. With regards to the final deadline for payment of overdue amounts of 30 days (otherwise 

known as the “grace period”) stipulated in Article 15 para. 1 lit. b) of the 2019 FDC, the 

Sole Arbitrator notes that no fixed duration was stipulated for such deadline in the 2017 

FDC, under which the duration of such deadline was subject to the discretion of the 

FIFA DC. Therefore, the 2017 FDC would have allowed for both a shorter or a longer 
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deadline. Therefore, the 2017 FDC does not contain a rule that is per se more favourable 

to the Appellant. Hence, with respect to the final payment deadline, the 2019 FDC shall 

be applicable to the case-at-hand.  

 

84. With respect to the Appellant’s submissions regarding the applicability of the TFEU 

and other sources of EU law, the Sole Arbitrator notes that neither Party is domiciled in 

the European Union and that the Appellant failed to demonstrate any kind of close 

proximity between this proceeding and EU law or the subject of competition law. The 

Sole Arbitrator therefore deems EU law to be of no relevance for the case-at-hand. 

 

85. The Sole Arbitrator however wishes to clarify that the legal principles of nulla poena 

sine lege, ne bis in idem or audiatur et altera pars, being derived from the Swiss Federal 

Constitution or the ECHR, do form a part of Swiss public policy and shall therefore be 

considered by the Sole Arbitrator, if and as required.  

 MERITS 

86. The Sole Arbitrator first notes that the following facts and legal circumstances are not 

disputed between the Parties: 

• That the CAS award CAS 2017/A/5737 has become final and binding, and that 

the Club, in accordance with that award, owes an amount of USD 1,050,000 plus 

interest and a penalty fee of USD 101,500 to the Creditor. 

• That the Club did not make any payments to the Creditor on the aforementioned 

liability. 

• That the non-payment of the owed amounts constitutes a violation of Article 64 

para. 1 of the 2017 FDC. 

87. The Sole Arbitrator further takes note of the existence of recent CAS awards between 

the same Parties on very similar subject matters, notably in CAS 2019/A/6392 and CAS 

2019/A/6393, as well as CAS 2018/A/6239, CAS 2019/A/6278 and CAS 2019/A/6287.  

 

88. The Sole Arbitrator, upon his analysis of the facts and the legal arguments presented by 

the Parties, reached the conclusion that the main issues to be resolved are: 

 

A. What is the consequence of the FIFA DC’s failure to apply the 2017 edition of 

the FDC to this case with respect to sanctions? 

 

B. Is Article 64 of the 2017 FDC a sufficient legal basis for the imposition of an 

‘infinite’ transfer ban? 

 

C. Can the FIFA DC deviate from its previous common practice to award 

temporally limited transfer bans under Article 64 of the 2017 FDC? 

 

D. Were the sanctions imposed in line with all other legally applicable 

requirements? 
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A. What is the consequence of the FIFA DC’s failure to apply the 2017 edition of 

the FDC to this case with regard to sanctions? 

  

89. As outlined above, the Sole Arbitrator disagrees with the Respondent regarding the 

applicable edition of the FDC with respect to sanctions. Whereas the FIFA DC based 

its decision on the application of Article 15 of the 2019 FDC, the Sole Arbitrator 

considers Article 64 of the 2017 FDC to be the applicable basis for the decision. 

 

90. The Appellant primarily requests that the Appealed Decision be referred back to the 

FIFA DC to render a new decision, based on Article 64 of the 2017 FDC. The 

Respondent, however, requests that the Appealed Decision be upheld, pointing to the 

fact that the sanctions imposed therein could also have been imposed under Article 64 

of the 2017 FDC.  

 

91. Article R57 of the CAS Code states: 

“The Panel has full power to review the facts and the law. It may issue a new decision 

which replaces the decision challenged or annul the decision and refer the case back to 

the previous instance. […]” 

92. In determining whether the non-application of the 2017 edition of the FDC shall result 

in the decision being referred back to the FIFA DC, the Sole Arbitrator considers that 

Article 15 of the 2019 FDC, upon which the Appealed Decision was based, foresees an 

automatic transfer ban with an indefinite duration, whereas Article 64 of the 2017 FDC 

provided various options between which the FIFA DC could and had to choose. This 

means that, in basing its decision on Article 15 of the 2019 FDC, the FIFA DC 

incorrectly considered itself not to be required to make any further considerations in the 

exercise of its discretionary power. The non-execution of existent discretion constitutes 

an abuse of discretion, and as such a procedural error, which could be cured by referring 

the case back to the FIFA DC, which could then render a new decision.     

 

93. At the same time, the Sole Arbitrator recalls that under the de novo power of CAS, the 

full power to review the facts and the law of each case means that any procedural error 

that may have occurred in the procedure leading to the respective appealed decision can 

be cured (see also CAS 2008/A/1575, para. 42; CAS 2012/A/2702, para. 122). The Sole 

Arbitrator therefore holds that it remains in his full discretion to either refer the case 

back to the FIFA DC, or to review the Appealed Decision and to replace it with a new 

decision, should this be warranted.  

 

94. The Sole Arbitrator then turns to the position of the Respondent which has confirmed 

that it considers its decision to be proportionate and to be in line also with the applicable 

regulations. This leads to the Sole Arbitrator’s assumption that the FIFA DC may well 

render the same decision again, if it were not given any guidance on the proportionality 

of the sanction in the Appealed Decision, which the Sole Arbitrator has the power to 

rule on in the present Award. The Sole Arbitrator further notes that the overdue amount 

has not been paid for several years and that delivery of justice shall also rendered in due 

time.  
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95. In the evaluation of the aforementioned factors, the Sole Arbitrator therefore comes to 

the conclusion that the case shall not be referred back to the FIFA DC, but that a decision 

shall be rendered by the Sole Arbitrator on the basis on Article 64 of the 2017 FDC. 

 

B. Is Article 64 of the 2017 FDC a sufficient legal basis for the imposition of an 

‘infinite’ transfer ban? 

 

96. The Sole Arbitrator next turns to considering whether Article 64 of the 2017 FDC 

supports the imposition of an infinite transfer ban. 

 

97. In line with the principle of nulla poena sine lege, the sanction imposed in the Appealed 

Decision must be based on the wording of the respective provision. 

 

98. The respective provision in Article 64 of the 2017 FDC reads: 

“1. Anyone who fails to pay another person (such as a player, a coach or a club) or FIFA 

a sum of money in full or part, even though instructed to do so by a body, a committee or 

an instance of FIFA or a subsequent CAS appeal decision (financial decision)[…]:  

 

[…] 

 

c) (only for clubs:) will be warned and notified that, in the case of default or failure to 

comply with a decision within the period stipulated, points will be deducted or relegation 

to a lower division ordered. A transfer ban may also be pronounced.”  

 

99. The Sole Arbitrator notes that Article 64.1 lit. c) of the 2017 FDC does not include any 

restriction on the possible duration of a transfer ban. A transfer ban can therefore also 

be of indeterminate duration, as far as the wording of the applicable regulations is 

concerned. 

 

C. Can the FIFA DC deviate from its previous common practice to award 

temporally limited transfer bans under Article 64 of the 2017 FDC? 

 

100. Whereas it was established that the imposed sanction can indeed be based on Article 64 

of the 2017 FDC, the Sole Arbitrator next considers whether the FIFA DC was entitled 

to impose such sanction in deviation from its previous practice of imposing temporally 

limited transfer bans that could be extended by the initiation of a new procedure if the 

amounts remained unpaid. 

 

101. In this respect, the Sole Arbitrator notes that, unlike in the year 2018, when a change in 

the application of Article 64 of the 2017 FDC was announced to the public in FIFA 

Circular Letter No. 1628, dated 9 May 2018, no similar Circular Letter or other 

announcement was made by the Respondent regarding the alignment of the application 

of Article 64 of the 2017 FDC with the new wording and content of Article 15 of the 

2019 FDC.  

 

102. Previous CAS jurisprudence has formulated the so-called “predictability test” as part of 

the principle of nulla poena sine lege, under which it is required that a disciplinary 

sanction must be based of a provision under which the incriminating behaviour is 
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prohibited and under which the imposed sanction must appear as a predictable 

consequence thereof (see inter alia CAS 2001/A/330 and CAS 2007/A/1363).  

 

103. However, the Sole Arbitrator recalls that the principle of nulla poena sine lege does not 

require a penal, or disciplinary, provision to contain a specific sanction for every 

specific violation. A prudent and appropriate treatment of each individual case to the 

contrary requires the deciding body to have a scope of discretion, which enables it to 

take into account all relevant circumstances of the specific case. 

 

104. The same applies under the predictability test as established by previous CAS 

jurisprudence, which is endorsed by the Sole Arbitrator: 
 

“It is not necessary for the principles of predictability and legality to be respected that the 

football player should know, in advance of his infringement, the exact rule he may infringe, 

as well as the measure and kind of sanction he is liable to incur because of the infringement. 

The principles of predictability and legality are satisfied whenever the disciplinary rules 

have been properly adopted, describe the infringement and provide, directly or by 

reference, for the relevant sanction. The fact that the competent body applying the FIFA 

DC has the discretion to adjust the sanction mentioned in the rules deemed applicable to 

the individual behaviour of a player breaching such rules is not inconsistent with those 

principles and with the general principle nulla poena sine lege certa” (CAS 2014/A/3665, 

3666 & 3667).  

 

105. The above reasoning, which speaks to sanctions with respect to football players, can be 

extended to the sanctions applicable to football clubs. 

 

106. Therefore, and keeping in mind that the applied sanction is permissible under the 

wording of Article 64 of the 2017 FDC, the Sole Arbitrator holds that Article 64 of the 

2017 FDC is per se a valid basis for the sanction imposed by the FIFA DC. Therefore, 

it is not required that a certain offence is always dealt with by imposing a specific 

sanction. 

 

107. At the same time, the Sole Arbitrator recalls that there is a difference between the 

sanction imposed in the Appealed Decision and other sanctions which were imposed by 

the FIFA DC in cases with very similar amounts overdue. This difference is not the 

result of an explicit deliberation by the FIFA DC, but instead the logical result of the 

(erroneous) application of Article 15 of the 2019 FDC, which foresees the indefinite 

transfer ban as its standard sanction.  

 

108. However, the Sole Arbitrator recalls that such procedural error (i.e. that which was 

committed by not applying the correct regulation and by not exercising the due 

discretion in the determination of the sanction) is cured by the current proceeding. 

Therefore, such error cannot per se lead to the illegality of the sanction. The sanction 

itself can and will have to be examined in application of the correct regulation instead. 

 

109. The Sole Arbitrator further considers that if a disciplinary body has discretion in the 

application of a provision, this must logically lead to different outcomes in different 

cases. This approach must not only be a possibility – it is indeed required as the sanction 

must properly reflect the particularities of the case. 
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110. The Sole Arbitrator therefore holds that there is no rule that prevents a disciplinary body 

from applying differing sanctions to different cases. However, in line with the principle 

of equal treatment, a disciplinary body should normally apply similar sanctions to 

similar cases. 

 

111. The Sole Arbitrator notes that under the approach regularly taken after the publication 

of Circular Letter No. 1628, the FIFA DC, in cases with similar overdue amounts to the 

amount at stake here, issued a transfer ban of two consecutive registration periods, 

which would immediately be lifted upon the payment of the entire due amount. Should 

the due amount not be paid in full even after the transfer ban was fully served, the 

respective creditor could apply for an additional sanction, i.e. another transfer ban or a 

points deduction/relegation, which was regularly awarded in a new disciplinary 

procedure.  

 

112. The Sole Arbitrator further notes that, under Article 15 of the 2019 FDC and under the 

Appealed Decision, the imposed infinite transfer ban would also be immediately lifted 

upon the payment of the full overdue amount. In effect, therefore, there is no material 

difference between the content of the Appealed Decision and the previous approach 

other than that the Creditor and the FIFA DC were relieved from having to apply for an 

additional sanction and from having to conduct an additional disciplinary procedure if 

the overdue amount were to remain unpaid for another full year.  

 

113. The Sole Arbitrator therefore comes to the conclusion that the approach taken by the 

FIFA DC in the Appealed Decision does not constitute a deviation from its previous 

practice which would suffice to constitute objectionable unequal treatment and that 

therefore the FIFA DC was entitled to take a resulting decision also in application of 

Article 64 of the 2017 FDC.  

 

D. Were the sanctions imposed in line with all other legally applicable 

requirements? 

 

114. The Appellant raises reservations against the validity of the impositions of the fine and 

the transfer ban, as well as the possibility that further sanctions may be applied in case 

of persistent failure to comply with the CAS award in CAS 2017/A/5737. 

 
115. In view of the scope of the judicial scrutiny, the Sole Arbitrator recalls that the autonomy 

of private associations is protected by the law, including their freedom to control their 

internal affairs, which includes a margin of discretion in disciplinary matters. Such 

margin of discretion means that a sanction can only be lifted or amended if such margin 

was clearly and obviously exceeded, i.e. if the decision was taken in an arbitrary manner 

(see also CAS 2019/A/6278, para. 55).  

 

116. Previous panels confirmed such view, stating as follows: 

 
“While reviewing disciplinary sanctions, a CAS panel shall give a certain level of 

deference to decisions of sport governing bodies. Sanctions imposed by FIFA 

disciplinary bodies can only be reviewed when they are evidently and grossly 
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disproportionate to the offence” (CAS 2017/A/5496; see also CAS 2018/A/5864; CAS 

2017/A/5117).  

 
117. The Sole Arbitrator therefore holds that an amendment of the sanction imposed in the 

Appealed Decision is only viable in case the margin of discretion which is afforded to 

the FIFA DC by Article 64 of the 2017 FDC was grossly exceeded.  

 

118. The Sole Arbitrator further notes that in disciplinary matters, each case must be 

evaluated on an individual basis, taking into account all specific circumstances-at-hand, 

like the kind and degree of the offence, the behaviour and degree of responsibility of 

the offending party, and any possible aggravating or mitigating factors, as well as the 

main interests-at-stake and the principle of proportionality.  

 
119. This view is consistent with well-established CAS jurisprudence:  

 
“In disciplinary matters, each situation must be evaluated on a case-by-case basis and 

interests at stake have to be balanced in respect of the principle of proportionality. 

Account must be taken of the seriousness of the facts and other related circumstances 

as well as of the damage that the penalised conduct entails for the parties involved, for 

the federation in question and for its sport. In the same way, disciplinary bodies may 

evaluate any aggravating and/or extenuating circumstances that might be related to the 

infringement” (CAS 2017/A/5496; see also CAS 2013/A/3358, also quoted in CAS 

2016/A/4595; CAS 2017/A/5117).  

 

120. The Sole Arbitrator recalls that the CAS Award in CAS 2017/A/5737, confirming the 

FIFA PSC Defensor Decision that the Appellant is liable to pay to the Creditor a total 

amount of USD 1,152,500 plus procedural costs, has become final and binding, and that 

no payment has been effected by the Appellant to the Creditor, either when it originally 

became due nor up until the issuance of the Award in the present proceeding. 

121. The Sole Arbitrator therefore concludes that the Appellant failed to pay another club a 

sum of money even though instructed to do so by the FIFA PSC and confirmed by CAS, 

and that therefore the prerequisites of a sanction in accordance with Article 64 of the 

2017 FDC are met.  

 

i. The Fine 

122. With respect to the fine of CHF 30,000 that was imposed on the Appellant, the Appellant 

in essence argues that the concrete determination of the fine violates the principles of 

proportionality and legality. The Appellant sees the alleged lack of sufficient 

transparency in the reasoning of the Appealed Decision and the lack of transparency 

regarding other decisions of the FIFA DC as a violation of such principles. Furthermore, 

the amount of the fine is considered disproportionate, in particular in comparison to 

other cases, in which the same fine amount was imposed even though the outstanding 

amount was significantly higher. 

 

123. The Sole Arbitrator does not share this view. 
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124. The Sole Arbitrator considers the Appealed Decision to be sufficiently motivated by the 

deciding body. The reasons clearly indicated that the amount overdue played an 

important role in the determination of the fine amount. Further, it was stated that such 

amount was also in line with the well-established practice of the FIFA DC under Article 

64 of the 2017 FDC, i.e. the amount of the fine was also put into the context of other 

decisions taken by the FIFA DC in application of the 2017 edition of the FDC. The Sole 

Arbitrator does not deem it necessary that such well-established practice is expounded 

at length in each individual decision, as long as it exists and it is sufficiently possible to 

retrieve information on such jurisprudence, which the Sole Arbitrator considers to be 

case, as also indicated by the other examples in this regard that the Appellant was able 

to provide. The Sole Arbitrator further does not deem the quality of a decision’s 

motivation as directly relevant for the evaluation of the proportionality of a sanction in 

casu. 

 

125. The Sole Arbitrator considers that a lack in the motivation of a decision would in any 

event not lead to the annulment of the Appealed Decision due to the de novo principle 

arising from Article R57 of the CAS Code. According to such principle, the Sole 

Arbitrator has full power to review the facts and the law of the case, which means that 

he shall examine the proportionality of the imposed sanction irrespective of the 

elaborateness of the reasons given in the Appealed Decision. Even if such lack of 

elaborateness would constitute a procedural error, such error would be healed by the 

legal review of CAS (see Mavromati & Reeb, The Code of the Court of Arbitration for 

Sport, nos. 23ff. on Article R57 of the CAS Code). The same would even apply if such 

lack constituted a violation of the right to be heard, which in view of the Sole Arbitrator 

is, however, not the case here. 

 

126. The legal scrutiny of the imposed fine must therefore be aimed at the fine itself and its 

legality and proportionality. 

 

127. While the legality of the general framework was already examined and confirmed 

above, the Sole Arbitrator holds that the Appellant also failed to prove that the 

application of such framework in casu was legally objectionable. 

 

128. As properly summarized by the Appellant, the legal requirements for the proportionality 

of the sanction are that it must be adequate, necessary and proportionate in the narrower 

sense.  

 

129. In view of the fine, the only reservation raised by the Appellant is that the fine amount 

is disproportionate in relation to other decisions taken by the FIFA DC. The Sole 

Arbitrator, when analysing this argument, holds that such claim is less directed at the 

issue of the proportionality of the fine, against which no substantial argument was 

brought forward, but rather at the allegation of unequal treatment. 

 

130. When analysing the information provided by the Appellant and the Respondent, the 

Sole Arbitrator observes that the FIFA DC’s policy is to award a fine in the amount of 

CHF 25,000 in cases in which the overdue amount is between CHF 608,000 and CHF 

714,000, and a fine of CHF 30,000 in cases from that threshold onward until at least an 

overdue amount of CHF 3,900,000. The Sole Arbitrator therefore finds consistency in 
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the application of Article 64.1 of the 2017 FDC by the FIFA DC, and notes that the 

present case was treated fully in line with the aforementioned sanctioning policy, which 

means that no legal violation can derive from a possible deviation from such policy. 

 

131. The Sole Arbitrator further notes that FIFA argues that the FIFA DC applies a 

degressive approach regarding the amounts of fines imposed in order not to defeat the 

purpose of the fines, which is to admonish the debtor to pay his debts, and not to cause 

further economic damage which further jeopardises future payments. The Sole 

Arbitrator acknowledges that also the Appellant considers this goal to be vital. 

Furthermore, the Sole Arbitrator is aware that a degressive approach is common in many 

areas of disciplinary nature, including criminal law.  

 

132. Therefore, the Sole Arbitrator holds that the degressive fine approach taken by the FIFA 

DC is reasonable and appropriate. In the present case, the Appellant profits from such 

approach, as it is not being fined twice as much as clubs which only had payments 

overdue in half the amount of what the Appellant owes to the Creditor. At the same 

time, the Sole Arbitrator does not consider it as excessive or arbitrary if the fine amount 

imposed on debtors like the Appellant is not raised even in cases in which the debtor 

owes close to four times the amount overdue for the Appellant. Such approach does not 

evidently exceed the margin of discretion which must be attributed to the deciding body. 

 

133. Finally, the Sole Arbitrator notes that the amount of the fine only constitutes an amount 

of just under 3 percent of the overdue amount, which has now been overdue for several 

years. Such fine is by no means disproportionate in relation to the amount overdue.  

 

ii. The Transfer Ban 

 

134. Regarding the “infinite” transfer ban, the Appellant argues that such sanction is not 

necessary, because a deduction of points or a transfer ban of one year would have been 

an available, milder alternative of equal effectivity, and that the sanction is also not 

proportionate, because the transfer ban would deprive the Appellant of the basis of its 

business model, which is buying and developing players and selling them for a profit.  

 

135. Regarding the argument that a points deduction would be a milder alternative to an 

“infinite” transfer ban, the Sole Arbitrator considers, first, that both sanctions are of 

great effect and constitute severe sanctions. The Sole Arbitrator further considers that 

the effect of a points deduction depends on the amounts of points deducted and more 

specifically on the sporting situation of the club affected. Namely, such deduction might 

be of comparatively little effect on a club that is well ahead of the entire league, in mid-

table obscurity or far behind at the end of the league table. It may however also be a 

decisive factor in the determination of the champion, the participants in international 

competitions or relegation. Depending on the circumstances, a points deduction may 

lead to immense sporting and economic loss. 

 

136. In recognition of the above, the Sole Arbitrator holds that neither a points deduction nor 

a transfer ban is per se a heavier sanction than the other. It would therefore have been 

on the Appellant to demonstrate how and why in its specific case a points deduction 

would have been of milder effect in the case-at-hand. The Appellant however only 
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presented abstract arguments on the economic situation in South American and 

Brazilian football that were not supported by concrete numbers nor by evidence.  

 

137. In any event, the Appellant also failed to demonstrate that a points deduction would 

have been equally effective. To the contrary, in light of the cases in which recently point 

deductions were imposed on the Appellant (see CAS 2018/A/6239, CAS 2019/A/6278 

and CAS 2019/A/6287), it may appear that the prospect of such sanction did not put 

sufficient pressure on the Appellant to pay its debts. 

 

138. The Sole Arbitrator however holds that a transfer ban for a limited duration, i.e. one that 

expires irrespective of the payment of the overdue amount after a certain time, is per se 

a milder sanction than an infinite transfer ban, which only expires upon the payment of 

the full overdue amount. 

 

139. The Appellant, however, did not provide any evidence that a transfer ban of limited 

duration would have been an equally effective sanction. To the contrary, as noted above, 

in light of the recent cases in which limited transfer bans were imposed on the Appellant 

(see CAS 2019/A/6392 and CAS 2019/A/6393), it may appear that the prospect of such 

sanction did not put sufficient pressure on the Appellant to pay its debts. Even more, the 

Appellant chose not to settle its debts despite being able to invest considerable amounts 

of money in transfer fees. The Appellant’s own conduct therefore serves to challenge 

its own argument. 

 

140. The Sole Arbitrator therefore holds that the imposed transfer ban was necessary. 

 

141. Regarding proportionality in the narrower sense, the Appellant points to the devastating 

effect a transfer ban would allegedly have on its business. Despite its reliance on transfer 

revenues, it would not be able to sell its best players due to not being able to replace 

them.  

 

142. The Sole Arbitrator acknowledges that a transfer ban puts a club in a very difficult 

situation. Part of the business model of professional football clubs, with the exception 

of a very few top clubs, is to generate income from a constant turnover of players. Such 

turnover is substantially disturbed if a club is unable to recruit any new players for a 

certain period of time, even more so if the transfer ban is of indeterminate duration.  

 

143. Not only can a required income stream be maintained only at the expense of sporting 

competitiveness (which remains the main purpose of sporting clubs in traditional 

sports), but also the future income stream is endangered by depriving the affected club 

of the opportunity to recruit new players who may be transferred to other clubs in the 

future. Such effect can only be mitigated by reverting to one’s youth academy, whose 

recruitment is furthermore also affected even though such recruitment has little 

functional link to the purpose of the sanction. 

 

144. Furthermore, a pending or effective transfer ban puts great pressure on a club not to lose 

the services of those players whose contracts expire just before or during such ban. This 

further worsens the bargaining position of the club in any negotiations for contract 
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extensions with its current players, whose demands will likely reflect the certainty that 

the club can only either keep this player or have no replacement player. 

 

145. The Sole Arbitrator therefore regards it evident that a transfer ban is a very harsh 

sanction that can apply only in cases of severe offences and that must be applied with 

great care. 

 

146. Such assessment applies to an even bigger degree in case of a sanction which applies 

for a potentially infinite duration. Logically, if the transfer ban is not lifted at some point 

in the future, the Appellant will have lost the services of all of its players and thereby 

be forced to discontinue its entire football operations, both on a professional and on a 

youth level. 

 

147. The infinite duration of the transfer ban must however not be considered independently 

from the reservation that it shall immediately be lifted as soon as the overdue amount 

has been paid in full. Therefore, the exact duration of the transfer ban is very much in 

the hands of the Appellant who can reduce the duration of the ban even to zero if it 

complies with the FIFA PSC Defensor Decision within the granted deadline (and such 

transfer ban furthermore would never have been imposed if the Club had complied with 

its financial obligations to begin with). 

 

148. The imposed transfer ban is only infinite if the Appellant remained permanently unable 

to settle its debts. In such case, however, the Appellant would likely have been forced 

to discontinue its business already for economic reasons, long before it would lose its 

players without being able to replace them. 

 

149. The Sole Arbitrator therefore holds that the infinite duration of the transfer ban does not 

serve to render it disproportional.  

 

150. Furthermore, the Sole Arbitrator considers the offence committed by the Appellant to 

be sufficiently grave as to warrant the application of a transfer ban as a sanction. A total 

amount of USD 1,152,500 is in any context of club football a substantial amount of 

money which a candid creditor should be able to rely upon receiving in due time.  

 

151. The Appellant is not the only club that relies on being able to obtain income from player 

transfers. The same is true for all other clubs, most notably those whose players the 

Appellant signed to improve its squad and to improve its chances of generating future 

transfer income. And unlike the transfer ban at hand, which notably does not prevent 

the Appellant from creating such income from transferring the players it signed in the 

past, the Appellant’s failure to pay its debt despite having been able to spend money on 

the acquisition of other players leads to another club being deprived of exactly such 

income despite already having lost the services of the Player to the Appellant. The 

Appellant, at the same time, remains in the position to have those players and to gain 

sporting and economic benefit from them. 

 

152. Pacta sunt servanda is a legal principle that also forms a part of Swiss public policy, as 

the Appellant itself pointed out. 
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153. The Sole Arbitrator considers the goal of ensuring the payment of due transfer 

compensation claims as a substantial and vital element of the sporting and economic 

integrity of football competitions. The act of not paying due transfer compensation not 

only harms the respective creditor, but the entire competition. If it were possible for a 

club to sign players without paying for them and without facing a sanction grave enough 

to ensure compliance, this would distort the competition in many ways, for example: (i) 

the buying club would receive sporting and subsequently economic advantage without 

duly paying for it; (ii) all other clubs which stay within their economic means would 

suffer a sporting disadvantage vis-à-vis such buying club; and (iii) the selling clubs 

whose players were taken away but not compensated would suffer both sporting and 

economic damage. 

 

154. The sanction of a transfer ban therefore possesses close proximity to the damage caused 

by the offending behaviour, letting the violator suffer from a comparable harm it 

inflicted on others. 

 

155. The Sole Arbitrator further notes again that the transfer ban would automatically be 

lifted as soon as the full outstanding amount is paid to the Creditor. The avoidance 

and/or premature removal of the imposed sanction therefore lies entirely within the 

power of the Appellant. 

 

156. The Sole Arbitrator therefore holds that the imposition of the transfer ban is 

proportionate in the present case and that the FIFA DC did not evidently exceed the 

discretionary power afforded to it.       

 

iii. The final payment deadline (i.e. grace period) 

 

157. The Appellant requests that the final payment deadline granted to it in paragraph 9 of 

the operative part of the Appealed Decision be extended from 30 days to 90 days in 

accordance with Article 65 of the 2017 FDC.   

 

158. However, as stated supra in paragraph 83, the Sole Arbitrator holds that, in respect of 

the final payment deadline which is to be granted to the Appellant before further 

sanctions apply, the 2019 FDC is applicable, which foresees in its Article 15 para. 1 lit. 

b) that a final deadline of 30 days shall be set. 

 

159. Therefore, the Sole Arbitrator holds that the final deadline of 30 days, as set in the 

Appealed Decision, is in line with the applicable laws and shall therefore not be 

extended to a longer duration. 

 

iv. The threat of further sanctions 

 

160. The Appellant finally considers the legal principle of ne bis in idem to be breached by 

Article 15.1 lit. c) s. 2 of the 2019 FDC. 

 

161. However, the Sole Arbitrator notes that no such decision has yet been taken by the FIFA 

DC. Therefore, the question of whether the legal principle of ne bis in idem may be 
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violated if a further sanction were imposed on the Appellant in the future does not need 

to be discussed until such sanctions were actually imposed on the Appellant. 

 

162. Based on the foregoing, the Sole Arbitrator finds that the operative part of the Appealed 

Decision was entirely correct and that accordingly the Appeal shall be dismissed. 

X. COSTS 

163. Article R64.4 of the CAS Code, which is appliable to this proceeding, provides as 

follows: 

 
“At the end of the proceedings, the CAS Court Office shall determine the final amount of 

the cost of arbitration, which shall include the CAS Court Office fee, the administrative 

costs of the CAS calculated in accordance with the CAS scale, the costs and fees of the 

arbitrators, the fees of the ad hoc clerk, if any, calculated in accordance with the CAS fee 

scale, a contribution towards the expenses of the CAS, and the costs of witnesses, experts 

and interpreters. The final account of the arbitration costs may either be included in the 

award or communicated separately to the parties. The advance of costs already paid by the 

parties are not reimbursed by the CAS with the exception of the portion which exceeds the 

total amount of the arbitration costs.” 

164. Article R64.5 of the CAS Code provides the following: 

 
“In the arbitral award, the Sole Arbitrator shall determine which party shall bear the 

arbitration costs or in which proportion the parties shall share them. As a general rule, the 

Sole Arbitrator has discretion to grant the prevailing party a contribution towards its legal 

fees and other expenses incurred in connection with the proceedings and, in particular, the 

costs of witnesses and interpreters. When granting such a contribution, the Sole Arbitrator 

shall take into account the outcome of the proceedings, as well as the conduct and financial 

resources of the parties.”  

165. Having taken into account the outcome of the present arbitration proceedings, in 

particular the fact that the appeal by the Appellant has been rejected, the Sole Arbitrator 

finds that the costs of the arbitration, to be determined and served to the Parties by the 

CAS Court Office, shall be borne by the Appellant.  

 

166. In addition, pursuant to Article R64.5 of the CAS Code and in consideration of the 

outcome of the proceedings, the financial position of the Parties and the fact that no 

hearing was held, the Sole Arbitrator rules that FIFA, who was not represented by an 

external counsel, shall bear its own costs incurred in connection with the present 

proceedings. 

 

167. With regards to the Creditor, the Sole Arbitrator recalls that the Creditor took part in the 

proceeding only as an amicus curiae and not as a party. Therefore, no legal expenses or 

costs shall be reimbursed to the Creditor in relation to its participation in the current 

proceeding.  

******** 
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ON THESE GROUNDS 

The Court of Arbitration for Sport rules that: 

1. The appeal filed by Cruzeiro Esporte Club against the Fédération Internationale de 

Football Association on 2 October 2019 with respect to the decision rendered by the FIFA 

Disciplinary Committee on 15 August 2019 is dismissed.  

2. The decision issued on 15 August 2019 by the FIFA Disciplinary Committee is upheld. 

3. The costs of the arbitration, to be determined and served to the Parties by the CAS Court 

Office, shall be borne by Cruzeiro Esporte Club.  

4. Each Party shall bear its legal costs and expenses incurred in connection with these 

arbitration proceedings.  

5. All other motions or prayers for relief are dismissed. 
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