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I. FACTS OF THE CASE
1. The following summary of the facts does not purport to include every single contention put forth
by the actors at these proceedings. However, the FIFA Appeal Committee (the Committee) has
thoroughly considered in its discussion and deliberations any and all evidence and arguments
submitted, even if no specific or detailed reference has been made to those arguments in the
following outline of its position and in the ensuing discussion on the merits.
2. On 2 September 2021, a match was played between the representative teams of Panama and Costa
Rica in Panama City (Panama – Attendance 9,304 spectators – Final score 0-0) in the context of the
Preliminary Competition of the FIFA World Cup Qatar 2022™, CONCACAF Zone (Match 1).
3. Following Match 1, the FARE Network provided FIFA with a report mentioning the following incident
(the FARE Report 1):
Where: In the upper tier of the Southern section of the stadium.
When: Approximately 33rd minute of the second half of the match.
When the visiting goalkeeper, Keylor Navas prepared to defend a free kick, several dozen
Panama national team supporters in Southern section began to chant “cueco, cueco” for
approximately 30 seconds.
‘Cueco’ (ENG: ‘faggot’) is a derogatory and homophobic term used against gay men. In football,
this homophobic discriminatory expression is widely used to insult one’s human dignity referring
to them as gay, regardless of their actual sexual orientation, in a derogatory form.

4. The FARE Report 1 was further supported by video footages recorded by the FARE observer.
5. On 8 September 2021, another match was played between the representative teams of Panama
and Mexico in Panama City (Panama – Attendance 13,403 spectators – Final score 1-1) in the
context of the Preliminary Competition of the FIFA World Cup Qatar 2022™, CONCACAF Zone
(Match 2).
6. Following Match 2, the FARE Network provided FIFA with a report mentioning the following (the
FARE Report 2):
i.

First Incident
Where: Superior Sur part of stadium and spread throughout
When: Minute 5:49 of the first half
Several hundred Panama national team supporters started chanting ‘blancos cuecos’ which
refer to the white shirts of Mexico national team and ‘cueco’ being a discriminatory word for
homosexuals.
The chanting lasted for approximately 30 seconds, following the first several hundred
supporters, other fans in the stadium joined in the rhythmic chanting.
‘Cueco’ (ENG: faggot) is a derogatory and homophobic term used against gay men. In football,
this homophobic discriminatory expression is widely used to insult one’s human dignity referring
to them as gay, regardless of their actual sexual orientation, in a derogatory form.
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ii.

Second Incident
Where: Superior Sur part of stadium
When: 45th minute of the match and repeated in the 90th minute.
Several hundred Panama national team supporters in Superior Sur part of the stadium and then
picked up by fans in other sections, started chanting ‘cueco’ at the referee and the Mexico
national team.
‘Cueco’ (ENG: faggot) is a derogatory and homophobic term used against gay men. In football,
this homophobic discriminatory expression is widely used to insult one’s human dignity referring
to them as gay, regardless of their actual sexual orientation, in a derogatory form.

7. The FARE Report 2 was further supported by video footages recorded by the FARE observer.
8. Based on the above, disciplinary proceedings were opened against the Panamanian Football
Association (the Appellant) on 10 September 2021 (in relation to Match 2 – under ref. FDD-9022)
and 16 September 2021 (in relation to Match 1 – under ref. FDD-9081) with respect to potential
breaches of arts. 13 and 16 of the FIFA Disciplinary Code (FDC).
9. On 13 October 2021, the Disciplinary Committee passed a decision (the Appealed Decision) against
the Appellant, whereby it decided as follows:
1. Cases under reference FDD-9022 and FDD-9081 have been merged together.
2. The Panamanian Football Association is ordered to pay a fine to the amount of CHF 50,000
for the discriminatory behaviour of its supporters in connection with the matches Panama
vs. Costa Rica and Panama vs. Mexico, played on 2 and 8 September 2021 respectively, in
the scope of the Preliminary Competition for the FIFA World Cup Qatar 2022™, CONCACAF
Zone.
3. The Panamanian Football Association is ordered to play its next home match of the
Preliminary Competition for the FIFA World Cup Qatar 2022™ (i.e. Panama v. El Salvador
to be played on 16 November 2021) without spectators.
4. The fine is to be paid within 30 days of notification of the present decision.
10. The terms of the Appealed Decision were notified to the Appellant on 15 October 2021, and upon
request of the latter, the grounds were communicated on 3 November 2021.
11. On 4 November 2021, the Appellant informed the Secretariat to the FIFA Appeal Committee (the
Secretariat) about its intention to appeal the aforementioned decision.
12. On the same day, the Appellant requested provisional measures, specifically the stay of the
Appealed Decision pending the outcome of the present appeal.
13. On 8 November 2021, the Chairman of the Appeal Committee granted the request for a stay of
execution of the Appealed Decision
3

FIFA Appeal Committee
Decision FDD-9225

14. On 10 November 2021, the Appellant provided a copy of the proof of payment for the appeal fee
and submitted its reasons for the appeal.
15. On 10 December 2021, the Secretariat informed the Appellant about the date on which the appeal
would be heard as well as of the composition of the Committee.

II. APPELLANT’S POSITION
16. The position of the Appellant can be summarized as follows:
1. Preliminary remarks





The proceedings related to the Match 1 were only opened after the Match 2 had been
played;
As a result, this timing, in conjunction with the fact that both proceedings were opened
on the same legal basis, created some confusion for the Appellant resulting in the latter
failing to provide a position with respect to the proceedings opened in relation to Match
1;
The grounds of the Appealed Decision were notified 19 days after the date of their
request, and as such, it was impossible for the Appellant to provide a proper defense
before the Appeal Committee prior to the date on which the sanction resulting from the
Appealed Decision had to be served. This issue was however cured by the provisional
measures granted to the Appellant;

2. Incidents that occurred during Match 1





The FARE Report 1 shows that the incident was of “an isolated nature both in terms of
frequency (only once), the number of fans (a dozen according to the Fare Report), the
location of the same (in the southern section of the stadium immediately next to the Fare
Network), and the duration (the report indicates that it lasted approximately 30 seconds,
however when observing the video collected it is verified that the chant did not even reach
10 seconds; between the 23rd and 33rd second)”;
From the video provided, “the number of fans hardly reaches the dozen referred to”;
The Appellant insists on the “exceptional nature of this chant, the insignificant incidence
it had and how residual it was”, involving “0.001% of the fans” present at the match;

3. Incidents that occurred during Match 2


Although it is not its main argument, the Appellant considers that the video provides does
not prove beyond any doubt and even less "clearly" in substance and form this incident
(contrary to the considerations of the first instance in para. 36 of the Appealed Decision).
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The fact that spectators were wearing masks would make it difficult to discern any chant
and the actual number of people involved;
In the video evidence related to the first incident it is impossible to hear "Blancos Cuecos"
and the interpretation that this would be a reference to the Mexican team's equipment
is really remote and is produced by a few dozen people that is quickly cut with a real
duration of 5 seconds;
Had it been a circumstance that could be susceptible to discrimination, it is presumable
that the referee or a member of his team would have stopped the match and proceeded
with FIFA's "three-step procedure", specifically considering that all members of the
refereeing team were native of Spanish speaking countries (and would therefore have no
difficulty in understanding and/or interpreting the chant if it had happened or been
perceptible from the field);
The second and third video provided do not show the south stand (which creates a
problem of identification) and do not reach 10 seconds and 13 seconds respectively;

4. General remarks on the incidents that occurred the Matches





Based on the video provided, the incidents do not exceed a total amount of time of 38
seconds, representing approximately 0.003% of the total duration of the Matches;
There are several issues related to identify both the object of the chants and the number
of individuals involved. In addition, their duration and their localization resulted in those
incidents having no incidence on the match (the referee not having interrupted it) and
not being reported in the different reports from the match officials;
Although it does not question the veracity of the evidence provided and used in the
Appealed Decision, the Appellant considers that it does not reflect objectively what is
referred to in the reports;

5. Request for review of the case based on the form and the substance of the proceedings the Appellant does not qualify as reoffender and the circumstances did not provide for the
harsh sanctions imposed







The Appellant strongly disagrees with the Appealed Decision in so far that it merged the
proceedings related to Match 1 and Match 2;
The incidents related to both matches shall be considered independently when
establishing the sanction, and by no means can one be considered as recidivism over the
other resulting in an increase of the sanction;
The Matches were played closed to each other. As such, it would have been materially
impossible for the Appellant to take any measure in such a short period of time;
The sanction imposed in especially aggravated terms is neither subjective nor partial;
The present case does not constitute a case of recidivism and the chants were isolated
events. As such, the harsher sanctions foreseen under art. 13 (2) (b) FDC could not be
imposed;

6. Actions undertaken by the Appellant to fight against discrimination
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The Appellant has taken important measures to eradicate any discriminatory incident and
it is firmly committee to fight any type of discrimination;
It has launched various campaigns on the country's national television channels, not only
on cable or pay TV, but also on free-to-air channels. The investment related to the
diffusion of this message on television amounts to USD 203,158.00;
Knowing the impact that social networks have on the society, these messages, videos and
images against discrimination were published in the official networks of the Appellant
prior to the start of the final qualifying phase for the FIFA World Cup Qatar 2022;
Campaigns are also conducted during home matches:
o a video is projected at the beginning and at half-time of the match transmitting
this message without any kind of ambiguity, thus trying to raise awareness among
fans and set a clear line of zero tolerance in this regard;
o messages related to fair play and tolerance are broadcast on the LED advertising
hoardings surrounding the pitch;
The Appellant has also deployed a specific campaign against homophobia and
discrimination in conjunction with the most popular and outstanding players of the senior
men's national team and their coach. To this end, the Appellant has initiated different
campaigns on national television;

7. Requests










When reviewing the evidence provided by the FARE network, the Appeal Committee shall
take into account the arguments brought by the Appellant, specifically the difficulty of
"clearly" distinguishing these chants as well as the number of people who actually
participated;
Based on the above, the Appellant requests that the Appeal Committee:
o dispenses it from or reduces the fine imposed by the first instance, and
o annuls the sanction regarding the closure of the stadium for the next match.
Such request is based on the following elements:
o the residual, minority and uncontrollable nature of the incidents at stake;
o the important efforts made by the Appellant to fight discrimination;
In the alternative scenario where the Appeal Committee considers that certain sanction
should be maintained in relation to the access of fans to the next match due to these
incidents, it is requested that the Committee moderates this sanction by imposing a
match with limited number of spectators;
Such alternative request is based on the following element: a situation judged in a unitary
manner cannot be susceptible to be considered a case of recidivism and therefore
generate the aggravating component that the first instance has highlighted.

8. Prayers and requests



To uphold the appeal and to annul the measures imposed in the Appealed Decision;
Alternatively:
o to reduce the fine (to be imposed in conjunction with a warning only);
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o

to annul the match to be played without spectators and to replace it by a match
to be played with a limited number of spectators.

III. CONSIDERATIONS OF THE APPEAL COMMITTEE
17. In view of the circumstances of the present matter, the Committee first decided to address some
key procedural aspects, before entering into the substance of the case at stake.

A. PROCEDURAL ASPECTS
1. Competence of the Committee and admissibility of the Appeal
18. First, the Committee recalled that the procedural aspects of the matter at stake were governed by
the 2019 edition of the FDC, in particular considering that the Appellant lodged the present appeal
on 4 November 2021, i.e. while the 2019 FDC was applicable.
19. In this context, the Committee pointed out that, in accordance with art. 56 in conjunction with
art. 57 FDC, it was competent to hear the appeal presented by the Appellant against the decision
rendered by the Disciplinary Committee on 13 October 2021.
20. This having been established, the Committee acknowledged that:
i.
ii.
iii.
iv.

The grounds of the Appealed Decision were notified on 3 November 2021;
The Appellant communicated its intention to appeal on 4 November 2021;
The Appellant submitted the proof of payment for the appeal fee and its reasons for
the appeal on 10 November 2021 respectively;
FIFA received the appeal fee.

21. In view of this, the Committee held that the requirements of art. 56 (3), (4) and (6) FDC were met
and therefore declared the present appeal admissible.

2. Applicable law
22. In continuation, the Committee deemed that the present matter should be analysed in light of the
2019 edition of the FDC, which was the edition in force at the time of the events, i.e. when Match
1 and Match 2 (together the Matches) were played.
23. Specifically, the Committee made special attention to art. 13 FDC as being of relevance in assessing
the current matter, this without prejudice that other rules may also be at stake.
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24. Bearing the above in mind, art. 13 FDC constitutes the relevant provisions to assess the present
issue as it deals with the liability of associations (or clubs) for possible discriminatory behaviour of
their own supporters, while defining such behaviour. This provision reads as follows:
1.
Any person who offends the dignity or integrity of a country, a person or group of
people through contemptuous, discriminatory or derogatory words or actions (by any
means whatsoever) on account of race, skin colour, ethnic, national or social origin,
gender, disability, sexual orientation, language, religion, political opinion, wealth, birth
or any other status or any other reason, shall be sanctioned with a suspension lasting
at least ten matches or a specific period, or any other appropriate disciplinary measure.
2.
If one or more of an association’s or club’s supporters engage in the behaviour
described in paragraph 1, the association or club responsible will be subject to the
following disciplinary measures:
a) For a first offence, playing a match with a limited number of spectators and
a fine of at least CHF 20,000 shall be imposed on the association or club
concerned;
b) For reoffenders or if the circumstances of the case require it, disciplinary
measures such as the implementation of a prevention plan, a fine, a points
deduction, playing one or more matches without spectators, a ban on playing
in a particular stadium, the forfeiting of a match, expulsion from a competition
or relegation to a lower division may be imposed on the association or club
concerned.
25. Against such background, the Committee wished to point out that said provision contains a strict
liability rule according to which the association (or club) is responsible for the misconduct of its
supporters even if the association (or club) concerned is not at fault. Consequently, the FIFA
Adjudicatory Bodies are entitled to sanction the association (or club) to which the supporter(s)
belong(s), in order to prevent misconduct by supporters from occurring and going unpunished.
26. This being established, the Committee subsequently turned its attention to the merits of the
present case.

B. MERITS OF THE CASE
27. On reading the Appealed Decision as well as the Appellant’s appeal brief, the Committee observed
that the present case relates to two matches of the Preliminary Competition to the FIFA World Cup
Qatar 2022™ played in Panama by the representative team of Panama, and during which supporters
of the Panamanian team chanted/shouted:
i.

“Cueco, cueco” (Match 1);
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ii.

“Blancos cuecos” / “Puto” and “Cueco” (Match 2).

28. In particular, the Committee took note that the Disciplinary Committee first concluded that these
chants were performed by individuals supporting the Panamanian representative team. Then, the
first instance considered that the terms “cueco” was to be considered homophobic in so far that
they “offends the dignity or integrity of (…) a person or group of people through contemptuous,
discriminatory or derogatory words (…) on account of (…) sexual orientation”, thus in breach of art.
13 FDC. Accordingly, and taking into account the principle of strict liability set out in art. 13 (2) FDC,
the Disciplinary Committee found that the Panamanian supporters triggered the Appellant’s
responsibility due to their conduct described above, i.e. for discriminatory chants.
29. Having noticed the main elements contained in the Appealed Decision, the Committee
subsequently focused on the position submitted by the Appellant in the course of the present
appeal procedure, whereby the latter did not explicitly contest the incidents that took place during
the Matches, but rather rejected the conclusions made by the first instance. In particular, the
Appellant put forward the following arguments:
i.

the incidents that occurred during the Matches were insignificant in so far that they
were of a residual, minority and uncontrollable nature and involved a very limited
number of spectators in chants that are difficult to distinguish;

ii.

the first instance was not entitled to merge the proceedings;

iii.

the Appellant does not qualify as a reoffender and the circumstances of the case did
not provide for harsher sanctions to be imposed;

iv.

the sanction shall be moderated by the actions undertaken by the Appellant in fighting
discrimination.

30. In light of the arguments presented by the Appellant, the Committee considered that the following
questions had to be answered during the present appeal proceedings:
i.

Was the Disciplinary Committee entitled to merge the two proceedings?

ii.

In the affirmative, was there any discriminatory behaviour by Panamanian supporters
during the Matches?

iii.

In the affirmative, could the Disciplinary Committee deviate from the minimum
sanctions foreseen under art. 13 (2) (a) of the FDC?

iv.

In the affirmative, are the sanctions imposed proportionate to the offences
committed?
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1. Was the Disciplinary Committee entitled to merge the two proceedings?
31. To begin with, the Committee observed that the first instance deemed that the separate
proceedings opened with respect to the Matches “related to similar (if not identical) incidents which
occurred during two matches played within a very short period of time during the same international
window”1, and therefore could be merged2.
32. In this context, the Committee however noticed that the Appellant directly challenges this
procedural aspect of the Appealed Decision, considering that:
i.

the incidents related to both matches shall be assessed independently when
establishing the sanction; and

ii.

adopting such approach triggered harsher sanctions for the Appellant without it being
in a position to implement any measure in between the two matches.

33. In reply thereto, the Committee wished to recall that there is no provision in the FDC that prevents
the Disciplinary Committee from hearing two cases at the same time and/or from merging
proceedings. To the contrary, art. 50 (6) FDC provides that “[i]f different proceedings are opened
against the same association, club or individual, the competent judicial body may combine the cases
and issue one comprehensive decision”.
34. Given the above, the Committee concluded that the first instance was undoubtedly entitled to
merge the two cases and to issue one sole decision as both proceedings (i.e. those related to Match
1 and those related to Match 2) involved the same association.
35. Notwithstanding the above, the Committee underlined that any of the arguments brought forward
by the Appellant with respect to the consequences of such merging on the sanction itself shall
however only be assessed when analyzing the question related to the proportionality of the
sanction.

2. Was there any discriminatory behaviour by Panamanian supporters during the
match?
36. To begin with, the Committee recalled that the first instance, after analysing the evidence at its
disposal, considered that “the chant “blancos cuecos” could be clearly heard on one of the videos,
while the chant “cueco” was audible on the 2 other videos”3.
37. On that basis, the first instance held that “the word “cueco” (which can be translated in English as
“faggot” is a derogatory and homophobic term used against gay men widely used in football to
insult one’s human dignity referring to them as gay, regardless of their actual sexual orientation, in
1

Cf. para. 12 of the Appealed Decision
Cf. para. 13 of the Appealed Decision
3 Cf. para. 36 of the Appealed Decision
2
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a derogatory form”4 and as such had to be considered a discriminatory behaviour in the sense of
art. 13 FDC5.
38. With the above in mind, the Committee subsequently observed that, although it does not appear
to challenge the occurrence of the chants (nor their content), the Appellant argues that:
i.

they are, in its opinion, difficult to “clearly” distinguish;

ii.

they involved a residual number of fans;

iii.

their duration and their localization resulted in those incidents having no incidence on
the Matches.

39. With respect to the case at stake, it appears to be clear that the incidents having lead to the present
proceedings have not been reported by the match officials. As such, reference shall be made to art.
35 FDC which specifies (i) that any type of proof may be produced before FIFA’s judicial bodies, and
(ii) that the Disciplinary Committee – and subsequently the Appeal Committee – has absolute
discretion regarding the evaluation of evidence.
40. In other words, both the Disciplinary Committee and the present Committee were entitled to take
into account the FARE Reports as well as the videos submitted by the FARE network when assessing
the present case.
41. Prior to analysing the content of the video, the Committee found it worthwhile to emphasise that
neither before the Disciplinary Committee nor during the present appeal proceedings did the
Appellant provide any evidence that the content of those reports and video footage might have
been inaccurate, rather emphasizing that these incidents were isolated and without consequences
on the Matches.
42. This being said, the Committee subsequently watched with attention all videos provided in the
context of the present proceedings, following which it made the following observations:
i.

On the video related to Match 1: the chant “cueco, cueco” is clearly audible. However,
the exact number of spectators involved appears to be difficult to assess, but does not
seem negligible as the chant was clearly audible;

ii.

On the videos related to Match 2:
 the chant “blancos cuecos” is clearly audible on the video recorded at the 5th
minute of the match. Based on the video footage it is clear that it involved
several supporters in one of the stands of the stadium;
 the chant “cueco, cueco” is clearly audible on the video recorded at the 45th
minute of the match. Again and although the number of spectators involved

4
5

Cf. para. 45 of the Appealed Decision
Cf. Para. 46 of the Appealed Decision
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cannot be seen on the videos, the noise that is recorded rather implies that
numerous supporters were chanting6.
iii.

all those chants had been performed by supporters of the Appellant.

43. Notwithstanding the above, and although the (exact) number of spectators involved in each chant
appears to be unclear and difficult to determine, it remains that the chants (i) can be clearly
distinguished, (ii) involved several supporters and (iii) occurred on one occasion during Match 1 and
on two occasions during Match 2.
44. With respect to the meaning on those chants, and specifically to the word “cueco”, the Committee
deemed that it had no other option but to endorse the conclusions of the first instance. In
particular, the Committee was satisfied that such word, is to be considered a discriminatory
behavior in the sense of art. 13 (1) FDC in so far that “offends the dignity or integrity of (…) a person
or group of people through contemptuous, discriminatory or derogatory words (…) on account of
(…) sexual orientation”.
45. As such, the Committee was comfortably satisfied (i) that the Panamanian supporters performed
chants of a discriminatory nature, and (ii) that the Appellant is to be held liable for such behavior
under the principle of strict liability of art. 13 (2) FDC.
46. The fact that those chants may have been performed by only a few supporters and/or for a very
short duration (as advanced by the Appellant) is thus irrelevant when assessing their discriminatory
nature and/or the related liability of the Appellant.

3. Could the Disciplinary Committee deviate from the minimum sanctions foreseen
under art. 13 (2) (a) of the FDC?
47. As a preliminary remark, the Committee recalled that the principle behind art. 13 (2) FDC is that of
strict liability, which is a fundamental element of the current football regulatory framework7, but
also one of the few legal tools available to deter fans from engaging in improper conduct and to
ensure that such conduct does not go unpunished8.
48. In particular, the Committee underlined that the wording of said article is clear and leaves no room
for interpretation: “[i]f one or more of an association’s or club’s supporters engage in the behaviour
described in paragraph 1, the association or club responsible will be subject to the following
disciplinary measures” (emphasis added).

6

The noise that can be heard on the video appears to be in line with the statement of the FARE network that considered that
“Several hundred Panama national team supporters in Superior Sur part of the stadium and then picked up by fans in other
sections, started chanting ‘cueco’ at the referee and the Mexico national team”.
7
CAS 2009/A/1944 Football Federation of Bosnia and Herzegovina (FFBH) v. FIFA; CAS 2002/A/423 PSV Eindhoven v. UEFA
and CAS 2013/A/3094 Hungarian Football Federation v.FIFA
8 CAS 2015/A/3874 Football Association of Albania v. FIFA & Football Association of Serbia
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49. Such article therefore foresees two cumulative conditions for an association to be “subject to (…)
disciplinary measures”:
i.

A discriminatory behaviour under the terms of art. 13 (1) FDC, that it to say a behavior
that is offending “the dignity or integrity of a country, a person or group of people
through contemptuous, discriminatory or derogatory words or actions (by any means
whatsoever) on account of race, skin colour, ethnic, national or social origin, gender,
disability, sexual orientation, language, religion, political opinion, wealth, birth or any
other status or any other reason”; and

ii.

A link between the perpetrators of such behavior and the association concerned.

50. Turning its attention back to the case at stake, the Committee held the view that it was clear that:
i.

the chants performed are discriminatory in so far that – as previously emphasized – it
offends the dignity or integrity of a group of people on account of sexual orientation;
and

ii.

such noises and gestures were perpetrated by Panamanian supporters, i.e. supporters
of the representative team of the Appellant9.

51. In other words, both cumulative requirements under which the Appellant may be subject to
disciplinary measures under art. 13 (2) FDC were met. As such, the first instance rightly applied the
principle of strict liability towards the Appellant.
52. In particular, the Committee underlined that such principle is independent from the behaviour of
the Appellant itself – and eventually even from the number of spectators misbehaving. In other
words, regardless of its own behavior and/or actions, the Appellant is liable for the one of its
supporters from the moment they engage in a discriminatory behaviour as was the case during the
Match.
53. In so far that the disciplinary measures foreseen under art. 13 (2) FDC are concerned, the
Committee recalled that a distinction is made and different measures are provided in case of (i) first
offence10 or (ii) “reoffenders or if the circumstances of the case require it”11.
54. Against such background, the Committee observed that the Appellant directly challenges the
conclusions of the first instance, arguing that it was not entitled to impose the sanctions foreseen
under art. 13 (2) (b) FDC in so far that the Appellant could not be considered a reoffender (due to
the fact that the incidents of Match 1 cannot be taken into account as recidivism when assessing
Match 2). In addition, the Appellant considers that the chants were isolated events, resulting in the
circumstances not requiring the measures of art. 13 (2) (b).
55. In view of those arguments, the Committee turned its attention to the considerations of the
Appealed Decision. In particular, the Committee acknowledged that the first instance deemed that
9

Such fact not being contested by the Appellant
Art. 13 (2) (a) FDC
11 Art. 13 (2) (b) FDC
10
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it could apply art. 13 (2) (b) FDC to deviate from the minimum sanction foreseen under art. 13 (2)
(a) FDC as the circumstances of the case were serious enough to require it12. Such conclusion was
reached on the basis of “the fact that the same discriminatory behaviour from Panamanian
supporters occurred during two matches of the Preliminary Competition of the FIFA World Cup Qatar
2022™, but also the fact that on each occasion, the incidents were not isolated as they involved
many supporters”13.
56. On that basis, the first instance held that “among the range of sanctions available under art. 13 (2)
(b) FDC, a fine and ‘playing of one or more matches without spectators’ were appropriate measures
to sanction the Respondent for the discriminatory behaviour of its spectators”14.
57. In light of the above, and given that art. 13 (2) (b) clearly offers the possibility to impose sanctions
other than the minimum foreseen under art. 13 (2) (a) in case of “reoffenders” or “if the
circumstances of the case require it”, the Committee was satisfied that the first instance was at
liberty to impose “a fine and a match without spectators on the Respondent” after having deemed
that the circumstances justified such measures.
58. In fact, the Committee stressed that, contrary to the Appellant’s allegations, at no point did the
Disciplinary Committee consider the latter a reoffender (even when merging the proceedings and
analyzing the Matches together) to reach such conclusion and impose the “harsher” sanctions
foreseen under art. 13 (2) (b). To the contrary, upon reading the considerations of the first instance,
it appears to be clear that it rather took into account the seriousness of the offences15.
59. Notwithstanding the above, the Committee deemed that, in light of the Appellant’s arguments, it
had to analyse whether or not the circumstances were indeed “serious enough” in the sense of art
13 (2) (b) FDC.
60. While reviewing the case file, the Committee was comfortably satisfied that, even though the
number of spectator is uncertain but still relevant, it remained that:
i.

the chants were repeated during two matches;

ii.

the situation rather seems to aggravate, in so far that:
 the discriminatory incident only occurred on one occasion during Match 1,
whereas it took place twice during Match 2;
 the number of supporters involved appears to be increasing from one incident
to the other (this whether the assessment is made on the basis of the FARE
Report, or upon listening of the chants on the video).

12

Cf. para. 56 of the Appealed Decision
Cf. para. 55 of the Appealed Decision
14 Cf. para. 57 of the Appealed Decision
15 Cf. para. 56 of the Appealed Decision
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61. As such, given that the incidents appear to have worsen between Match 1 and Match 2, the
Committee deemed that it can legitimately be argued that – as highlighted by the first instance –
the circumstances were serious enough to impose harsher sanctions under art. 13 (2) (b) FDC.
62. Notwithstanding the above, the Committee wished to underline that the Appellant had already
been sanctioned by the Disciplinary Committee in the past for discriminatory incidents that
occurred in the context of the Preliminary Competition of the FIFA World Cup Russia 2018 TM 16.
63. While those sanctions do not imply recidivism on the part of the Appellant from a regulatory
perspective17, it remains that they could be taken into account when assessing the circumstances
of the present case. As a matter of fact, the Committee referred to the developments made by CAS
in the Suarez award18 that inter alia considered that a deciding body is entitled to “not look away if
recidivism is notorious to [it]”.
64. In light of this, the Committee was satisfied that those previous incidents/sanctions may not be
ignored nor disregarded when setting the sanction and could be taken into account within the
scope of the “circumstances” justifying the application of art. 13 (2) (b) FDC.
65. Given the above, the Committee recalled that art. 24 FDC makes it clear that the Disciplinary
Committee – and subsequently the Appeal Committee – shall determine the type and extent of the
disciplinary measures to be imposed (i) in accordance with the objective and subjective elements
of the offence, taking into account both aggravating and mitigating circumstances and (ii) taking
into account the circumstances and the degree of the offender’s guilt and any other relevant
circumstances.
66. Summarizing all above developments, the Committee was firmly convinced that the first instance
was entitled to impose harsher sanctions than those foreseen under art. 13 (1) (a) FDC. As a matter
of fact, the Committee concurred with the Disciplinary Committee in so far that the circumstances
of the present matter could trigger the application of art. 13 (2) (b) FDC.

16

Decisions under reference:

161086 (Discriminatory chants “cueco” / Fine of CHF 25,000 and a warning)

170927 (Discriminatory chants, including “cueco” / Fine of CHF 25,000 and a warning)

171073 (Discriminatory chants “cueco” / Fine of CHF 25,000 and a warning)
17 Cf. art. 25 (1) (d) FDC: recidivism occurs when another offence of a similar nature and gravity is committed after notification
of a previous decision within three years of the previous offence
18 CAS 2014/A/3665, 3666 & 3667, more specifically its para. 87 in which CAS considered the following “In the same way, in
the mentioned exercise of the global examination of the offender’s attitude, the disciplinary bodies could take into account
the fact that the Player had already committed in two preceding occasions the very same infringement, and irrespective of
the level (national) of the competition in which they had occurred. In any case, the Panel notes that recidivism is specifically
mentioned as an aggravating factor to be considered, in view of art. 39 par. 4 FIFA DC, without any limitation with regard to
the circumstances of the previous violations. The disciplinary bodies as well as the Panel can certainly not look away if
recidivism is notorious to them.”
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4. Is the sanction imposed on the Appellant proportionate to the offence committed?
67. Firstly, the Committee took due note that the first instance ordered the Appellant:
i.

to play its next home match of the Preliminary Competition of the FIFA World Cup™
without spectators;

ii.

to pay a fine to the amount of CHF 50,000.

after having found the latter responsible for the discriminatory behaviour of its supporters.
68. With this established, the Committee subsequently acknowledged that, when determining the
sanction to be imposed, the first instance took into account the various circumstances of the case.
69. More specifically, on the one hand, and as mitigating circumstances, it welcomed “the various
campaigns and measures undertaken by the Respondent against [discrimination]”19.
70. On the other hand, the first instance underlined the following aggravating circumstances:
i.

the same type of discriminatory incidents occurred during two matches of the
Preliminary Competition to the FIFA World Cup Qatar 2022™ 20;

ii.

the incidents were not isolated and involved many supporters21 – said element being
challenged by the Appellant –.

71. In this respect, the Committee observed that, after having weighted all above circumstances, the
first instance held the view that the mitigating circumstances could not overweigh the seriousness
of the offences (and as such the aggravating circumstances).
72. With these elements in mind, the Committee subsequently turned its attention to the arguments
of the Appellant and noticed that the latter argued, in essence, that the sanction imposed by the
first instance is disproportionate, relying on the following arguments:
i.

the proceedings should not have been merged, and the incidents related to both
matches should rather have been dealt with independently when establishing the
sanction;

ii.

it fails to take into account as mitigating circumstances:
 the actions undertaken by the Appellant to fight against discrimination;

19

Cf. para. 55 of the Appealed Decision
Cf. para. 55 of the Appealed Decision
21 Cf. para. 55 of the Appealed Decision
20
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 the residual, minority and uncontrollable nature of the incidents at stake,
specifically the difficulty of "clearly" distinguishing these chants as well as the
number of people who actually participated.
73. In view of the above, the Committee decided to examine the various elements put forward by the
Appellant in the appeal proceedings and which, according to the latter, should have implied a
lighter sanction.
74. In this context, the Committee first recalled that, in accordance with the jurisprudence of CAS, a
decision-making body fixing the level of a sanction should, amongst others, take into consideration
the following elements: (a) the nature of the offence; (b) the seriousness of the loss or damage
caused; (c) the level of culpability; (d) the offender’s previous and subsequent conduct in terms of
rectifying and/or preventing similar situations; (f) the applicable case law and (g) other relevant
circumstances22.
75. In particular, reference shall be made to “CAS jurisprudence (CAS 2014/A/3665, 3666 & 3667)
[which] has already explicitly acknowledged that the mere exercise of discretion by a body entrusted
with similar powers does not, in and of itself, run afoul predictability. What matters is whether the
decision-making body has properly used (and, in this case, the principle of predictability has been
observed), or abused (and, in this case, the principle of predictability has been violated) its
discretion”23.
76. In continuation, the Committee underlined that disciplinary measures serve different purposes:
“On the one hand, a sanction shall help to undo harm that has been inflicted by the offender. On the
other hand and more importantly, a disciplinary sanction shall prevent re-offending by the offender.
Consequently, harsher sanctions are warranted in case of serious infringements, structural noncompliance with the various obligations and in case of recidivism (cf. also CAS 2015/A/3875, para.
125 seq.)”24. In particular, “the principle of legality and predictability of sanctions requires a clear
connection between the incriminated behaviour and the sanction”25.
77. Given the above, it is the responsibility of the FIFA Disciplinary Committee (and subsequently, that
of the Appeal Committee) to determine the type and extent of the disciplinary measures to be
imposed (i) in accordance with the objective and subjective elements of the offence, taking into
account both aggravating and mitigating circumstances and (ii) taking into account the
circumstances and the degree of the offender’s guilt and any other relevant circumstances.
78. In particular, the weight of possible “mitigating” circumstances shall be put in the balance with the
severity of the incidents committed.
79. In that context, the Committee recalled that FIFA holds a zero-tolerance policy towards
discrimination, such principle being embedded in its Statutes26. By way of consequence, any
22

CAS 2014/A/3813 Real Federación Española de Fútbol (RFEF) v. FIFA
CAS 2019/A/6345 Raja Casablanca v. FIFA
24 CAS 2017/A/5299 Olympique Lyonnais v. UEFA
25 CAS 2011/A/2670 Masar Omeragik v. FFM, CAS 2014/A/3765 Club X. v. D. & FIFA
26 Cf. art. 4 (1) of the FIFA Statutes
23
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incident of a discriminatory nature should be strongly condemned and sanctioned accordingly. This
is even more the case, when such behaviour is repeated – particularly during different matches –
as is the case in the matter at stake.
80. At this stage, one can only emphasise that discriminatory actions are therefore totally intolerable
in stadiums and should lead to a severe sanction aiming at preventing further offences by the
offender (connection between the offence and the sanction).
81. Having clarified the above, the Committee first focused on the fact that, according to the Appellant,
the isolated nature of the discriminatory chants shall have entailed a light sanction. As a matter of
fact, the latter underlined that those incidents, that had no impact on the Matches, did not exceed
a total amount of time of 38 seconds (thus representing approximately 0.003% of the total duration
of the Matches).
82. In reply thereto, the Committee recalled that even if isolated, quod non, those incidents still
involved numerous spectators and were clearly audible. In fact, as already pointed out, each chant
was interpreted by more spectators than the previous, in so far that it is clear that the situation
worsen from one incident to the other. By way of consequence, the Committee decided that it
could only reject the Appellant’s argument. More specifically, the Committee considered it useful
to recall that the decision is to be taken in light of all the circumstances of the case and that this
particular point, even if it had been taken into account, would not have justified a reduction of the
sanction to the extent requested by the Appellant when put in balance with all other circumstances.
83. In continuation, the Committee acknowledged that, according to the Appellant, all the efforts and
measures undertaken by the latter are mitigating circumstances that shall have entailed a reduction
of the sanction.
84. As a preliminary remark, the Committee wished to emphasise that, as mentioned above, the
circumstances of the Matches rather tend to demonstrate that the situation worsen from one
match to the other, thus questioning the effect of those actions and measures from the Appellant.
85. Put differently, the seriousness of the incidents (specifically considering that they involved more
and more supporters) appear to clearly overweight the mitigating circumstances put forward by
the Appellant.
86. Notwithstanding the above, the Committee found it worthwhile to refer to an award rendered by
CAS27 in which the Panel concluded that “regardless of its effectiveness, [the] measures [undertaken
by the Appellant] must be considered as a very relevant factor and as a mitigating circumstance to
be taken into account in the present case when determining the potential sanction to be imposed
on the Appellant”.
87. Upon reading said award, the Committee’s attention was however drawn to the fact that CAS
further specified that art. 67 of the then edition of the FDC did not “establish an explicit sanction or
range of sanctions to potentially be applied in cases of improper conduct among spectators, the
27

CAS 2016/A/4788 Federación Mexicana de Fútbol Asociación v. FIFA
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Panel shall apply the general regime of sanctions established by Section II, Chapter I, of the First
Title of the FDC”.
88. Analysing the circumstances as well as the regulatory basis of the case at stake, the Committee was
satisfied that the present situation is completely different, in so far that – contrary to art. 67 of the
then edition of the FDC – art. 13 FDC (2019 edition) now provides for “an explicit sanction or range
of sanctions” to be imposed on an association in case of discriminatory behavior of its supporters.
In fact, said article based on the strict liability principle, foresees minimum sanctions to be imposed,
regardless of the attitude of the association concerned.
89. On the facts of the present case, the Committee recalled that, in its opinion, the circumstances of
the case at stake could trigger the application of art. 13 (2) (b) FDC. As such, the range of measures
that can be imposed on the latter in relation to the discriminatory incidents that occurred during
the Matches is contemplated under art. 13 (2) (b) FDC, namely: “the implementation of a prevention
plan, a fine, a points deduction, playing one or more matches without spectators, a ban on playing
in a particular stadium, the forfeiting of a match, expulsion from a competition or relegation to a
lower division may be imposed on the association or club concerned”.
90. Reviewing such measures in order, the Committee suggested that:
i.

the implementation of a prevention plan has unfortunately proven to not be fully
successful (as demonstrated by the incidents that occurred during the Matches
despite the various preventive measures undertaken by the Appellant);

ii.

a fine alone would mainly and only affect the Appellant, and, as such, would lose any
potential deterrent effect on the concrete perpetrators of those acts, i.e. the
supporters. In other words, a fine only would be lacking the “clear connection between
the incriminated behaviour and the sanction”28;

iii.

“playing one or more matches without spectators” appeared to be appropriate in
relation to the objective thought by the disciplinary measure to be imposed in the case
at stake as it would also directly impact the perpetrators of such discriminatory chants;

iv.

“a ban on playing in a particular stadium”, “the forfeiting of a match” or “expulsion
from a competition” would clearly appear to be disproportionate measures at this
stage and shall obviously be disregarded.

91. Given the above, the Committee was comfortably satisfied that, amongst the measures presented
under art. 13 (2) (b) FDC, a fine and one match to be played without spectators would be the most
appropriate one. To that end, the Committee concurred with the first instance that “such sanctions
would serve the necessary deterrent effect, both on the [Appellant] and its supporters, while
encouraging the [Appellant] to continue its efforts to prevent such incidents to happen again”.

28

CAS 2011/A/2670 cited supra
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92. As to the fine, the Committee observed that the amount imposed by the first instance corresponds
to 2.5 times the minimum amount to be imposed in case of first offence29.
93. Such observation logically led the Committee to analyse the remaining argument of the Appellant
that considered that (i) the incidents related to both matches shall be considered independently
when establishing the sanction, and (ii) merging the proceedings lead to an aggravated sanction.
94. In light of those arguments, the Committee found it worthwhile to recall that:
i.

there is no provision in the FDC that prevents the Disciplinary Committee from hearing
two cases at the same time and/or from merging proceedings. To the contrary, art. 50
(6) FDC provides that “If different proceedings are opened against the same
association, club or individual, the competent judicial body may combine the cases and
issue one comprehensive decision”;

ii.

there is no provision of the FDC that provides for the Disciplinary Committee to impose
individual fines for each infringement and to subsequently detail such fines in its
decision. To the contrary, art. 24 (1) FDC provides that the judicial body determines
the type and extent of the disciplinary measures to be imposed in accordance with the
objective and subjective elements of the offence, taking into account both aggravating
and mitigating circumstances.

95. Notwithstanding the above, and upon analysis of the applicable regulatory framework and the
latest decisions rendered by the Disciplinary Committee in connection with the preliminary
competition for the FIFA World Cup Qatar 2022™ 30, the Committee wished to emphasise that a
separate assessment of the Matches would prima facie have entailed the following measures:
i.

playing a match with a limited number of spectators and a fine of at least CHF 20,000
in connection with Match 1 (first offence – minimum sanction foreseen by art. 13 (2)
(a) FDC);

ii.

and eventually, a further (increased) fine and (harsher) disciplinary measures in
connection with Match 2 (should the first instance have considered that “the
circumstances of the case require it”31).

96. In other words, the Committee could not adhere to the Appellant’s argument related to the
consequence on the sanction of the proceedings being merged. To the contrary, the Committee
was of the view that the sanction imposed in the first instance was in line with the ratio legis of art.
13 (2) FDC and the measures foreseen under said provision.

29

Cf. art. 13 (2) (a) of the FDC: “For a first offence, playing a match with a limited number of spectators and a fine of at least
CHF 20,000 shall be imposed on the association or club concerned” (emphasis added)
30 See in particular https://www.fifa.com/tournaments/mens/worldcup/qatar2022/media-releases/fifa-publishes-list-ofdisciplinary-sanctions-for-incidents-during-fifa-world-cup-qualifying
31 See also developments under para. 60 ff supra
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97. In view of all the foregoing, the Committee concluded that the sanctions imposed by the first
instance were not to be considered disproportionate to the offence committed in light of all factual
circumstances of the case at stake.
98. On a final note, the Committee underlined that, in any event, it remained that, as highlighted on
several occasions, the circumstances of the cases were to be considered serious. Indeed, the
discriminatory incidents at stake are totally intolerable and shall lead to significant sanctions,
particularly considering that they involved numerous supporters and that they occurred on the
occasion of two matches of the preliminary competition for the FIFA World Cup Qatar 2022™, i.e. a
competition with a major media impact. In particular, the Committee decided to endorse the
remarks of CAS and highlighted that “since the incident was broadcasted to millions of viewers via
television and thereby tarnished [FIFA] competitions and the sport of football. Such incidents are
totally intolerable and deplorable and warrant a harsh sanction in order to prevent such events from
reoccurring”32. In sum, and independently from all above considerations, the Committee was
comfortably satisfied that the sanction is to be considered proportionate.
99. Notwithstanding the above conclusions, the Committee deemed that it could only welcome the
efforts undertaken by the latter, recognizing that the Appellant engaged in a proper way to try to
prevent such incidents from happening and emphasized its appreciation towards these efforts.
Such measures and efforts on the side of the Appellant shall be praised and encouraged, but can
unfortunately and by no means justify a reduction of the sanction imposed by the first instance.

C. CONCLUSION
100. In view of all the above, the Committee concluded that the present appeal should be rejected and
the decision of the Disciplinary Committee be confirmed in its entirety.

D. COSTS
101. The Committee decided, based on art. 45 (1) FDC, that the costs and expenses of these proceedings
amounting to CHF 1,000 shall be borne by the Appellant.
102. In this sense, since the Appellant has already paid the appeal fee of CHF 1,000, the costs and
expenses of the proceedings are set off against this amount.

32

CAS 2017/A/5299 Olympique Lyonnais v. UEFA
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IV. DECISION OF THE APPEAL COMMITTEE
1. The appeal lodged by the Panamanian Football Association against the decision
passed on 13 October 2021 by the FIFA Disciplinary Committee is dismissed.
Consequently, said decision is confirmed in its entirety.
2. The stay of execution of the appealed decision granted by the Chairperson of the
Appeal Committee shall expire upon notification of the present decision. As such,
the sanction imposed by the FIFA Disciplinary Committee on 13 October 2021 shall
apply to the next home match to be played by the representative team of Panama
in the frame of the Preliminary Competition for the FIFA World Cup Qatar 2022™.
3. The costs and expenses of these proceedings in the amount of CHF 1,000 are to be
borne by the Panamanian Football Association. The amount is set off against the
appeal fee of CHF 1,000 already paid.

FÉDÉRATION INTERNATIONALE
DE FOOTBALL ASSOCIATION

Neil Eggleston
Chairperson of the FIFA Appeal Committee
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NOTE RELATING TO THE PAYMENT OF THE FINE:
Payment can be made either in Swiss francs (CHF) to account no. 0230-325519.70J, UBS AG,
Bahnhofstrasse 45, 8098 Zurich, SWIFT: UBSWCHZH80A, IBAN: CH85 0023 0230 3255 1970 J or in US
dollars (USD) to account no. 0230-325519.71U, UBS AG, Bahnhofstrasse 45, 8098 Zurich, SWIFT:
UBSWCHZH80A, IBAN: CH95 0023 0230 3255 1971 U, with reference to the case number mentioned
in the header.

LEGAL ACTION
According to art. 58 (1) of the FIFA Statutes reads together with art. 49 FDC, this decision may be
appealed against before the Court of Arbitration for Sport (CAS). The statement of appeal must be sent
to the CAS directly within 21 days of receipt of notification of this decision. Within another 10 days
following the expiry of the time limit for filing the statement of appeal, the appellant shall file a brief
stating the facts and legal arguments giving rise to the appeal with the CAS.
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