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FIFA must use its prominent international position to deliver financial justice and,

where appropriate, exercise its power as the governing body of football globally.

In this sense, the new code included three main changes:

a) FIFA will execute the ordinary rulings of the CAS…”,

b) FIFA will prohibit those clubs that have debts from signing players until they

have paid the amounts they owe, and

c) The FIFA will take action against a debtor's sporting successor.
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HOW WAS THE EVOLUTION OF REGULATION BY FIFA OF 
THE EXECUTION OF ITS FINAL DECISIONS THROUGH THE 
DISCIPLINARY CODE?

The first Disciplinary Codes of 2002, 2004 and 2005 regulated it in art. 70 entitled
“Payment of sums of money”:

“Anyone who fails to pay another person (such as a player, a coach or a club) a sum of
money in full, even if ordered to do so by a FIFA body:”

If the non-compliant was a club, it was fined, a deadline was set and if I did not comply,
it was warned that points would be taken away, it would be prohibited from making
transfers and it could even be relegated.
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IN OTHER WORDS, IN THE DISCIPLINARY CODES OF 2002,
2004 AND 2005, FIFA ONLY GRANTED ENFORCEABILITY
TO THE FINAL DECISIONS ISSUED BY FIFA'S OWN BODIES.
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IN THE DISCIPLINARY CODES OF 2006, 2007, 2008 AND 
2009, FIFA GRANTED ENFORCEABILITY TO THE FINAL 
DECISIONS ISSUED BY A FIFA BODY OR BY THE CAS.

THE GREAT NOVELTY WAS TO GIVE ENFORCEABILITY TO 
THE DECISIONS OF AN ARBITRAL TRIBUNAL EXTERNAL TO 
FIFA: 

THE TAS.
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HOW THE 2017 FIFA DISCIPLINARY CODE REGULATED 
THIS ISSUE?

Art. 64

1. Anyone who fails to pay another person (such as a player, a coach or a club) or FIFA a sum of 
money in full or part, even though instructed to do so by a body, a committee or an instance of FIFA 
or a subsequent CAS appeal decision…

Will be fined, will be granted a final deadline, will be warned and notified that, in the case of default 
or failure to comply with a decision within the period stipulated, points will be deducted or 
relegation to a lower division ordered. 

A transfer ban may also be pronounced…
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CÓMO HA QUEDADO REDACTADO EL ART. 15 DEL 
CÓDIGO DISCIPLINARIO DE LA FIFA QUE REEMPLAZÓ AL 
ART. 64?
Art. 15

Anyone who fails to pay another person (such as a player, a coach or a club) or FIFA a sum of
money in full or part, even though instructed to do so by a body, a committee or an instance
of FIFA or a CAS decision (financial decision)…:

a) will be fined for failing to comply with a decision; in addition: ….
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WHAT EFFECTS DOES THE APPLICATION OF DISCIPLINARY 
SANCTIONS BY FIFA HAVE ON THOSE WHO DO NOT 
COMPLY?

In practice, the effect most valued by the players in the system:

players, clubs, federations, leagues, etc., is that the CAS awards that go through the FIFA

Disciplinary Committee are quickly and efficiently executed.



10

WHO CAN INVOKE THE APPLICATION OF ART. 15 OF THE 
FIFA DISCIPLINARY CODE IN ORDINARY CASES?

Instead of exhaustively listing who can invoke article 15, the rule says:

“Anyone who fails to pay another person (such as a player, a coach or a club) or FIFA…”:

will be sentenced to comply with certain sanctions already listed.

Implicitly implying that those who could invoke the application of this rule would be:

"A player, a coach, or a club or FIFA", for example, or other direct or indirect members of FIFA“
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WHAT IS THE JURISPRUDENCE OF THE CAS ON WHO CAN 
INITIATE A DISCIPLINARY PROCEDURE TO ENFORCE A CAS 
AWARD?

To date there are only three published awards:

• CAS 2012/A/2983 player who initiates the complaint before the FIFA Disciplinary
Committee and withdraws after the complaint was initiated

• CAS 2016/A/4426 agent who had an agent's license when he made the complaint to
the FIFA Disciplinary Committee and was later suspended

• CAS 2020/A/6884 intermediary who was registered when he made the complaint to
the FIFA Disciplinary Committee and was later suspended
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HOW DID THE CAS RESOLVE EACH OF THOSE CASES?

1) CAS 2012/A/2983 ARIS Football Club v. Márcio Amoroso dos Santos &

Fédération Internationale de Football Association (FIFA)

The Panel decided that when a player files a claim with FIFA, the trigger point in

determining whether or not the player remains under FIFA's jurisdiction is the date the claim

is filed.

Otherwise, the player would be entirely dependent on the pace at which FIFA deals with the

relevant claim, which obviously cannot work to the player's detriment.
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HOW DID THE CAS RESOLVE EACH OF THOSE CASES?

2.) CAS 2016/A/4426 Ramon Castillo Segura v. FIFA

The standing to claim of a person to invoke article 64 of the FDC in general must be

examined at the time of filing the claim, as it is a formal requirement for the validity of the

claim. If the person is not (in)directly a member of FIFA at the time of invoking Article 64

FDC, the person's claim may be rejected.

The Panel understood that the Intermediary did not lose his position by having temporarily

lost his (in)direct affiliation with FIFA, since in any case he re-acquired his registration with

the RFEF before the Judgment was issued.



14

HOW DID THE CAS RESOLVE EACH OF THOSE CASES?

3) CAS 2020/A/6884 Soukeyna Ba Bengelloun v. FIFA & PFC CSKA-Sofia

The Sole Arbitrator concluded, as the Panel in CAS 2016/A/4426 also correctly resolved,

that persons who are not members of FIFA cannot invoke article 64 of the FIFA

Disciplinary Code since they are not subject to the various rules of FIFA.

This is reinforced by the exhaustive list of persons listed in article 3 of the FIFA

Disciplinary Code who are subject to the disciplinary power of FIFA.



15

HOW THE FIFA DISCIPLINARY COMMITTEE HAS RESOLVED 
A SIMILAR CASE?

FIFA Disciplinary Committee Decision FDD-8384 (21 de julio de 2021) Hechos

Mr Bin Zhang, an Intermediary registered in England, obtained a favorable CAS decision

against a Chinese club in May 2021.

Given the lack of payment from the club, his lawyer initiated the procedure before the FIFA

Disciplinary Committee requesting the imposition of sanctions.

On June 15, the CDF Secretariat requested the Football Association to report on the validity

of the claimant's intermediary license.

That same day the Football Association reported that the license had expired in Jan 2021.
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HOW THE FIFA DISCIPLINARY COMMITTEE HAS RESOLVED 
A SIMILAR CASE?

On 25 June the defendant club applied for the proceedings to be closed, as the Claimant had

allegedly terminated his registration as an Intermediary with the FA, and therefore had no

standing to invoke a right under the CDF nor did he possess a right substantive under Article

15 of the FDC.

On June 28, the Disciplinary Committee closed the procedure because the claimant had

ceased to be an indirect member of FIFA.

On July 1, the intermediary re-registered with the FA and requested the reopening of the

procedure
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HOW THE FIFA DISCIPLINARY COMMITTEE HAS RESOLVED 
A SIMILAR CASE?

In light of the foregoing, the Sole Judge of the Disciplinary Commission concluded that the

Intermediary had the standing to claim required to invoke art. 15 of the CDF since it was

(in)direct member of FIFA at the time the reopening of the disciplinary procedure was

requested on July 1, 2021, and

since it had an interest worthy of protection with respect to the CAS Award whose

execution it was requested as a result of the Respondent's financial obligations to the

Claimant.
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HOW THE FIFA DISCIPLINARY COMMITTEE HAS RESOLVED 
A SIMILAR CASE?

As a result, the Club was found guilty of breach of a financial decision under the terms of

art. 15 of the FDC, a fine of CHF 25,000 was imposed on him, a period of 30 days was set

under penalty of ordering a transfer ban at national and international level until payment of

the entire amount owed,

leaving the possibility of ordering the deduction of points or relegation to a lower division, if

non-compliance persists.
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SOME FINAL THOUGHTS

1) Analyzing the three CAS awards CAS 2012/A/2983, CAS 2016/A/4426 and CAS

2020/A/6884, it is observed that the FIFA Disciplinary Committee has collected the

foundations of those precedents and when deciding case 8384 has decided that

persons who are not members of FIFA cannot invoke article 15 of the Disciplinary

Code as they are not bound by the various FIFA regulations.
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SOME FINAL THOUGHTS

2) Decision 8384 of the Disciplinary Commission, following case CAS 2020/A/6884,

added that for a person/entity to have the possibility of invoking art. 15 of the

CDF, said person/entity must fall under the scope of application of the code in

accordance with art. 3 of the CDF and therefore under the jurisdiction of the FIFA

Disciplinary Committee.
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SOME FINAL THOUGHTS

3) Article 3 establishes that the following are subject to the DCF:

a) federations;

b) members of the federations, especially the clubs;

c) officers;

d) players;

e) match officials;

f) intermediaries;

g) licensed match agents;

h) persons whom FIFA has chosen or assigned to perform a function, in particular on

the occasion of a match, a competition or any other event organized by it.
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SOME FINAL THOUGHTS

4) With all due respect, we do not share the reasoning or the foundations of the

awards and the decision analyzed, because it is evident that the subjects listed in

art. 3 already have the possibility of submitting claims to the CAS by way of

appeal, as they are all direct and indirect members of FIFA.
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SOME FINAL THOUGHTS

5) What sense would the 2019 reform make if it only gave direct and indirect

members of FIFA the possibility of executing awards in ordinary cases?

Did they make the reform of the DCF thinking only of the possibility that the

direct and indirect members of FIFA can skip the previous instance of FIFA to go

directly to the CAS agreeing on an arbitration clause in the contract?
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SOME FINAL THOUGHTS

6) It is logical that only the sanctions already listed be applied to the direct and

indirect members of FIFA that appear in article 3 of the CDF, because FIFA can

only exercise disciplinary power against them, but we understand that it would

be very beneficial for the system that all those who have a favorable award from

the CAS in an ordinary case (even if they are not members of FIFA) have the

right to invoke art. 15 and it is even very likely that this was the intention of FIFA

when it reformed art. 15 in 2019.
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SOME FINAL THOUGHTS

7) To conclude, it is suggested in the event of a possible modification of the DCF:

A) modify the traditional wording of article 15, clearly determining who can

initiate a disciplinary procedure requesting the execution of an ordinary

award and not leave this point to the interpretation of the Disciplinary

Commission or the CAS, and

B) clearly determine if they are allowed assignments of credits derived from

final decisions of FIFA and the CAS
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SOME FINAL THOUGHTS

8) To finish, we are going to close this presentation with the words of FIFA itself

when it presented this reform:

• “FIFA must use its prominent international position to deliver financial justice

and, where appropriate, exercise its power as the governing body of football

globally.”

• If it is about imparting financial justice, the most effective way to achieve it

would be to regulate that all those who have a favorable ruling from the

CAS in an ordinary case (even if they are not members of FIFA) have the

right to invoke art. 15.
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GRACIAS – THANK YOU !!!
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1.Introducción 

Art 15



4

1.1 ALCANCES DE LA REFORMA ART.15 CDF 

“JUSTICIA FINANCIERA”: Tres cambios Principales y Relevantes: 

✓ Implementación de la prohibición de efectuar transferencias (Clubes), o
prohibición de ejercer actividades relacionadas con el fútbol (Jugadores,
Coaches y Agentes). (Art 15 incisos 1. c y 1. e)

✓ Competencia directa para hacer cumplir las resoluciones firmes del
Tribunal Arbitral del Deporte (TAS/CAS) por vía Ordinaria. (Art 15 inciso
1)

✓ Extensión de la responsabilidad al Sucesor Deportivo (Art 15 inciso 4)
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Incumplimiento del pago 

de una suma de dinero

Se impondrá una Multa

Nuevo plazo de gracia 

30 días

1.2 COMO FUNCIONA EL  ART.15 CDF 



2. Evolución de la Jurisprudencia

Art 15

FIFA y CAS 



2.1 ¿Cuando estamos frente a una 
“Decisión” incumplida?

Art 15
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¿ Cuando estamos frente a 

una “decisión” incumplida 

que habilita la jurisdicción 

disciplinaria prevista por el 

art 15 CD? 

• Decisiones del Tribunal del Fútbol TF 

• Decisiones del CAS/TAS vía Ordinaria 

• ¿ Propuestas de la Secretaria General 
(art 20 CP TF) ?
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Naturaleza jurídica de las propuestas de la Administración 
Jurisprudencia de CDF (FIFA) :

FDD-7832 (19.5.2021) “Pto 25… dada la redacción y los efectos jurídicos que de ella se

derivan, la citada correspondencia debía considerarse como una “decisión”, ya que
afectaba material y definitivamente la situación jurídica del Demandado y del
Demandante, por lo que era ejecutable ante la autoridad competente.” (CAS 2018/A/5746)

FDD-7671 (21.1.2022) “…las propuestas de la administración deben ser consideradas como

una decisión firme y vinculante de acuerdo a una práctica permanente de FIFA, confirmada

por el Tribunal Arbitral del Deporte (CAS 2020/A/7252)
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.

Naturaleza jurídica de las propuestas de la Administración 



2.2 ¿ Quienes pueden denunciar el  
Incumplimiento de una Decisión ?

Art 15
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¿ Quienes pueden denunciar el  Incumplimiento de una Decisión ?
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¿ Quienes pueden denunciar el  Incumplimiento de una Decisión ?

Origen de la Decisión:

◆ Tribunal Arbitral del Fútbol (TF) 
◆ Propuestas de la Sec Gral (art 20 CP TF) 
◆ Decisiones del CAS ( Via Ordinaria)                        

Club Argentino A 
(Denunciante) 

Club Argentino B  
(Denunciado/Deudor) 

Sin punto de conexión internacional
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• FDD-6282 Santos FC (Neymar Denunciante)  Brasil vs Brasil 

• FDD-7865 Wydad AC (Ammouta Denuciante) Marruecos vs 

Marruecos

¿ Puede requerir intervención de la Comisión Disciplinaria de FIFA  el 

Club Argentino A,  sin que exista punto de conexión internacional ?

La Comisión Disciplinaria de FIFA no exige el punto de Conexión Internacional
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Argumentos para respaldar esta postura: 

• Está en línea con el objetivos de asegurar el cumplimiento de la Decisiones de
índole Financiero.

• El Art 3 del CDF determina un ámbito de aplicación “personal”

• El expediente disciplinario tramita contra el Deudor/Denunciado, 

• El Acreedor/Denunciante no es parte del expediente disciplinario.

La Comisión Disciplinaria de FIFA no exige el punto de Conexión 

Internacional para aplicar sanciones por medio del art 15 del CDF:



LEGITIMACION PASIVA  

2.3 . ¿ Quienes pueden ser sancionados por 

el Incumplimiento de una Decisión ?

Art 15
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¿ Quienes pueden ser 

sancionados por el  

Incumplimiento de una 

Decisión ?

96 % de las 
denuncias 

689/717

1,7 % de las 
denuncias
12/717

Clubes
Art. 15.1 c) 

Personas 
Físicas 

Art. 15.1 e)
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¿ Quienes pueden ser 

sancionados por el  

Incumplimiento de una 

Decisión ?

2,1 % de las 
denuncias 

15/717

Federaciones art 15.1 d)

Incumplimiento de una Decisión TF

FDD 7731 (26.5.2021)

Incumplimiento en la implementación de una 
Sanción Disciplinaria

TAS 2020/A/7251 
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Federaciones art 15.1 d) + art 15. inc 3

Incumplimiento en la implementación de una Sanción Disciplinaria
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Federaciones art 15.1 d) + art 15. 3 

Incumplimiento en la implementación de una Sanción Disciplinaria

Caso FDD– 9161 (7.1.2022) 

En el proceso disciplinario iniciado contra la Federación se pudo
constatar que el Club Deudor estando vigente la prohibición registro 9
jugadores de la nacionalidad de la Federación involucrada

Federación fue sancionada con una multa de CHF 50.000
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Federaciones art 15.1 d) + art 15. 3 

Incumplimiento en la implementación de una Sanción Disciplinaria

TAS 2020/A/7251 

Obligación de Implementar
la sanción

La Federación fue 
declarada responsable 
de violar el art 15 inc. 3 

Intencionalmente o 
Negligentemente



3.  Conclusiones

Art 15
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3. CONCLUSIONES 

✓ La CDF puede imponer sanciones conforme el art 15 CDF ante el incumplimiento del pago de las
Propuesta de la Administración, seguidas de la Carta de Confirmación.

✓ La consolidación del criterio de FIFA de proceder a tramitar los procedimientos disciplinarios sin
exigir punto de Conexión Internacional, es un aspecto relevante y trascendente a la luz de la
“Lex Sportiva Internacional”

✓ Las Federaciones frente al actual art 15 del CDF deben tener presente que quedan sujetas a dos
tipos de procedimientos en su contra:

✓ Incumplimiento de una decisión en su contra de índole económico,

✓ La responsabilidad por NO cumplir con la implementación de una sanción.
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On April 2021, the New York Times revealed

that 12 European football clubs formed a

company called ‘European Super League’

(ESL) with the aim of organising a semi-

closed breakaway european competition

15 clubs would have been permanent, 5

clubs would have been vacant

All participants in ESL were supposed to get

360 million euros for the first season and

then 250 million euros for the following

seasons

Article 71 of FIFA Statutes :
‘The Council shall be responsible for 

issuing regulations for organising 

international matches and competitions 

between representative teams and 

between leagues, club and/or scratch 

teams. No such match or competition shall 

take place without the prior permission of 

FIFA’

Article 49 of UEFA Statutes :
‘UEFA shall have the sole jurisdiction to 

organise or abolish international 

competitions in Europe in which member 

associations and/or their clubs participate’

FIFA / UEFA

Opponent to 

this project 



FACTS AND PROCEEDINGS

CHRONOLOGY
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FIRST PROJECT OF BREAKAWAY 

COMPETITION
• First project of a European breakaway competition : 1998, Media Partners and
G14 whished to create a semi-closed league to compete with UEFA’s competitions.

Participating clubs : Milan AC, Real Madrid, Liverpool FC, Ajax Amsterdam, Bayern
Munich, FC Barcelona, Juventus FC, Inter Milan, Manchester United, FC Porto,
Borussia Dortmund, PSV Eindhoven, Olympique de Marseille, Valence CF, Arsenal
FC, Bayer Leverkusen, Paris Saint-Germain, Olympique Lyonnais.

16 permanent clubs / 16 vacant clubs.

This competition was supposed to start from 2000-2001 season.
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UEFA’S REACTION

• Sanction :

UEFA threatened players from the chance to be included in their respective national

teams.

• Reform :

UEFA extent the possibility of participating to the Champion’s League giving the 3rd

and 4th place winners of the national championship the opportunity to participate.
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EUROPEAN SUPER LEAGUE

• European Super League: the first rumours about the creation of a new breakaway

competition were launched by the Times magazine mid 2020, stating that it should

start from 2022-2023 season. These rumours made FIFA and UEFA react in 21 January

2021.

‘‘In light of recent media speculation about the creation of a closed European super league by
some European clubs, FIFA and the six confederations once gain would like to reiterate and
strongly emphasize that such a competition would not be recognized by either FIFA or the
respective confederation’ and ‘any club and player involved in such competition would as a
consequence not be allowed to participate in any competition organized by FIFA or their
respective confederation’.



10

EUROPEAN SUPER LEAGUE

On 18 April 2021, the New York Times confirmed that 12 clubs formed a limited

liable company named European Super League.

• Shareholders of the ESL Company : Real Madrid, FC Barcelona, Atlético de

Madrid, Manchester United FC, Manchester City, Chelsea FC, Arsenal FC,

Tottenham Hotspur FC, Liverpool FC, Juventus FC, Inter Milan and AC Milan.

+ J.P. Morgan&Co offered €4 billion in order to finance the ESL.
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EUROPEAN SUPER LEAGUE MODEL

Competition model : 15 permanent clubs / 5 vacant clubs.

Shareholders of ESL Company would have automatically been in the 15 permanent 

clubs (3 extra clubs were have to be found). 

It was a semi-closed competition. 

Every participants were supposed to get :

- 360 000 000 € for the first season,

- 250 000 000 € for the following seasons. 



12

CONDITIONS FOR THE PERFORMANCE 

OF THE ESL PROJECT
ESL Shareholders and investment agreement included the following conditions :

• the recognition of the Super League by FIFA/UEFA as a new competition 

compatible with their statutes, 

or alternatively

• the obtaining of legal protection from the courts and/or administrative bodies, 

which would enable the ESL participating clubs to continue to participate in their 

respective leagues, competitions and national tournaments. 
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UEFA’S REACTION

UEFA press release : 

‘We would like to remind you that we – UEFA, the English FA, RFEF, FIGC, the Premier League, 
LaLiga, Lega Serie A but also FIFA and all our member associations – will remain united in 

order to put an end to this cynical project, a project based on the personal interest of a small 
number at a time when society is more than ever in search of solidarity. 

We will consider all possible remedies, at all levels, legal as well as sporting, to prevent this. 

Football is based on open competition and sportif merit, it can’t be otherwise’. 

18 April 2021

ECA showed its support to UEFA and FIFA’s position. 
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UEFA’S SANCTION

‘As previously announced by FIFA and the six Confederations, the clubs concerned will be
banned from playing in any other competition at domestic, European or world level, and their
players could be denied the opportunity to represent their national teams.’

-UEFA press release, 18 April 2021
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PLAYERS’ REACTIONS

‘The gap between the big clubs and small will expand even more. Everything does not always
have to be faster, with more and more money.’

- Toni Kroos, Real Madrid player

‘The leaders in question are impostors, the owners of Liverpool, Chelsea or Manchester City
have nothing to do with the football of this country. They are foreign to its history, to the
decades when supporters have supported these clubs. Fans need to be protected. I have
benefited from football all my life, I am not opposed to the money circulating there, but the
principles of fair competition must remain there. ’

- Gary Neville, former Manchester United defender
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FANS’ REACTIONS

‘The reasoning behind a closed breakaway league is simple : it allows big clubs to succeed off
the pitch even when they fail on it. It is anti-competitive by design. It goes away with the
magic of the cup, snatches the dream of seeing your club play in Europe, and goes against the
very spirit of the game’.

- The Football Supporters Europe
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JUDICIAL PROCEEDINGS

In April 2021, the ESL Company lodged before Madrid Commercial Court n°17 an application

instituting ordinary proceedings and an ex parte application for interim measures against

UEFA and FIFA.

Aim of the proceedings : to prevent FIFA/UEFA from taking any measures that would put a

stop to the creation of the ESL.

Argument :

The monopoly exercised by FIFA and UEFA regarding the organization and management of

national and international football competitions, as well as the exclusivity in the

management of economic returns from their competitions, together with the sanctions,

prevent the existence of free competitions in the market of sports competitions.
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PROVISIONAL MEASURES AND UEFA’S 

DISCIPLINARY PROCEEDINGS
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EUCJ PRELIMINARY RULING
On May 11, 2021 the Spanish Court referred to the EU Court of Justice a preliminary
ruling :

1

2

3

4

5

6



INTRODUCTION TO EU 
COMPETITION LAW
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ARTICLE 101 OF THE TFEU

• ‘prohibits all agreements between undertaking, decisions made by associations of
undertakings and concerted practices which may affect trade between member states and
which have as their object or effect the prevention, restriction or distortion of competition
within the internal market’.

The concept of cartel derives from this article. But, what is a cartel ?

= it is a group of similar independent companies, which join together to fix

prices, to limit production or to share markets or customers between them. They rely

on each others’ agreed course of action.

A cartel can be : horizontal or vertical.



22

ARTICLE 101 OF THE TFEU

The 4 cumulative elements :

- undertakings,

- agreements between the undertakings,

- within the internal market,

- which may affect trade between member states.

The anti-competitive can be by : object or effect.
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ARTICLE 101 OF THE TFEU

Article 101 is subject to exceptions in its paragraph 3.

Article 101.3 gives the conditions to be exempted from the prohibition set out by Article 101 :

- it must lead to improvement in the production, distribution, technical and economical

progress of goods,

- the restrictions must be indispensable in order to achieve the efficiencies,

- a fair share of the benefits resulting from an agreement will accrue to consumers,

- it must not lead to the elimination of competition in a substantial part of the market.

Can the pyramidal structure of football organizations be qualified as a cartel ? Does this cartel affect
EU competition law ?



24

ARTICLE 102 OF THE TFEU

• ‘Any abuse by one or more undertakings of a dominant position within the internal market
or in a substantial part of it shall be prohibited as incompatible with the internal market in so
far as it may affect trade between Member States.’

Hoffman Laroche, 1976 CJEU : dominance does not necessarily means no competition. 

what is offensive is to abuse the position of dominance. 

Are FIFA/UEFA in a position of dominance in terms of organization of sports competitions ? 

Are FIFA/UEFA abusing from their position of dominance ? 



DOES FIFA/UEFA’S BEHAVIOR BREACH  
EUROPEAN COMPETITION LAW ?
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• Walrave und Koch v. Union Cycliste Internationale, December 12, 1974 : sports activity

are subject to EU law since it constitutes an economic activity.

• Méca-Médina precedent, 18 juillet 2006 : sports activities are subject to EU

competition law when their aim is to offer goods and/or services on a given

market.

Are FIFA/UEFA ‘undertakings’ ? YES. They are both entities, with an economic

activity, with an independent conduct on the market.

But which market? Football market within the EU.

THE APPLICATION OF EUROPEAN 

COMPETITION LAW IN SPORT



27

• Donà v. Mantero, July 14, 1976, CJEU : sports regulations would not be contrary to
the freedom of movement if they were justified by non-economic reasons.

• Bosman precedent, 15 December 1995 : ‘that such restriction on the scope of the
provisions in question must remain limited to its proper objective’.

• EU Commission White Paper on Sports, 2007 :

‘there are organizational sporting rules that – based on their legitimate objectives – are
likely not to breach the anti-trust provisions of the EC Treaty, provided that their anti-
competitive effects, of any, are inherent and proportionate to the objectives pursued’.

• Article 165 of the TFEU states the following : ‘the Union shall contribute to the
promotion of the European sporting issues, while taking account of the specific nature of
sport, its structures based on voluntary activity and its social and educational function’.

THE SPECIFICITY OF SPORT IN 

COMPETITION LAW
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• Can the pyramidal structure of football be qualified as a cartel ? YES.

BREACH OF ARTICLE 101 TFEU

The pyramidal structure of CIO/FIFA/UEFA
had been characterized as an association
of undertakings in the Meca-Medina
precedent (CJCE, 18 July 2006).

Article 20 of FIFA Statutes : ‘Clubs or
leagues or any other groups affiliated to a
member association shall be subordinate
to and recognized by that member
association’.

clubs are indirect members of FIFA.
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• Does this cartel affect the competition on the market of football competition ? 

Article 101.1 (c) : ‘share markets or sources of supply’. 

Article 70 of FIFA Statutes: ‘the Council shall compile an international match calendar
that shall be binding upon the confederations, member associations and leagues, after
conferring with the confederations’. 

the few producers of football entertainment (FIFA/UEFA) have full control 
of the temporal market by formal agreement. 

Consequence ? 

Broadcasting rights become higher, since there is no alternative goods. 

Clubs and players have no choice on the competition they’ll compete in. 

BREACH OF ARTICLE 101 TFEU
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• Are FIFA/UEFA in a position of dominance ? YES.

Commercial Court of Madrid points out that FIFA and UEFA have a 100% market

share as regards to the organization of international football competition.

Article 49 UEFA’s Statutes :

‘UEFA shall have the sole jursidiction to organise or abolish international competitions in
Europe in which Member Associations and/or their clubs participate. FIFA competitions
shall not be affected by this provision’

(…) c) The Executive Committee shall decide whether to create or take over other
competitions, as well as whether to abolish current competitions’.

BREACH OF ARTICLE 102 TFEU



31

• Do they abuse from that position of dominance ?

• Rules : potential conflict of interests between the rule-maker role and the

competition organizer role.

• Sanctions : it could constitute an abuse of dominant position if the sanctions are

not proportionate.

Ex : Does banning players and clubs from taking part in UEFA international competitions
constitute sanctions proportionate to the objectives pursued ?

BREACH OF ARTICLE 102 TFEU
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• Are FIFA/UEFA anti-competitive effects on EU competition proportionate to the
legitimate objectives pursue ?

Cartel (art 101 TFEU) and abuse of dominant position (art 102 TFEU) will be

acceptable only if FIFA/UEFA can prove that the pursued legitimate objectives and

the application of measures are proportionate in order to achieve the objectives

chased.

Legitimate values : integrity and objectivity of sports competitions, equal chance

for all athletes, education, inclusion, ethical values like transparency in club’s

management.

+ licensing system.

EXEMPTIONS : PURSUE OF 

LEGITIMATE OBJECTIVES
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• Free movement of services (art 56 TFEU) : UEFA’s measures impede the

provision of services by ESL Company.

• Free movement of workers (art 45 TFEU) : it prevents the players from supplying

their services through the participation in the Super League.

• Free movement of capitals (art 63 TFEU) : UEFA’s measures impede intra

Community movements of payments and capitals linked to the ESL project.

• Freedom of establishment of companies (art 49 TFEU), UEFA’s measures

preclude the creation and development of ESL Company.

BREACH OF EU FUNDAMENTAL 

FREEDOMS



PREVIOUS CASE LAW
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ISU V. COMMISSION CASE

Facts : Two skaters wished to take part of a competition organized by a third-party
event, called Icederby International. This competition promised a prize money superior
to ISU events (ISU being the international governing body for speed skating).

However, ISU Constitution states that individuals may become ineligible if they take
part in competitions that are not authorized by the governing body (so a life ban).

Commission’s and CJEU arguments : the sanction (life ban) is too severe and it must
be noted that skaters are in a position of economical dependence.

Award : Rules that severely penalize athletes participating in competition not
organized by their international federation are contrary to EU competition law. ISU’s
rules infringes article 102 TFEU.
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DIFFERENCES ISU CASE V. ESL CASE

• economical dependence of athletes towards competition in ISU case which is

not the same for football players. Skaters need the participation to competitions

in order to live, whereas football player’s mainly find their sources of income

through their employment contracts with clubs.

• not the same degree of severity of sanctions :

Life ban (ISU case) vs. Ban from FIFA/UEFA competitions (ESL case)



37

ECA V. FIBA CASE 
Facts : FIBA Europe is the sole organizer of basketball competition on a European
level. It organizes national team games. Beside it, there is ECA which organizes its
competitions EuroLeague and EuroCup. FIBA was never satisfied about this situation.
Therefore, it started pressuring national basketball federations to sanction clubs that
continued to participate in ECA’s competitions : Greek and Spanish federations’ rights
to participate in FIBA competition were withdrawn, plus their respective national
teams were excluded from international competition like Olympic Games and
EuroBasket.

Both parties filled respective complaints before EU Commission.

Commission’s respond : FIBA and ECA should find a solution for the good of the
athletes and the entire sports community concerned. Since then, no solution seems to
have been found and the problem continues to worsen.
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DIFFERENCES FIBA CASE V. ESL CASE

• the two competition organisers have already been co-existing for years. 

• the Commission did not find a solution yet: it asked the parties to cooperate 

and find an agreement. 



PRO AND CONS 
ARGUMENTS
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Argument 1: FIFA is not directly implicated in the event raised by the preliminary

ruling.

Argument 2: breach of article 4 bis of the legislation 6/1985, July 1st 1985 which

entails the national tribunal to hear the party before asking their preliminary

ruling.

Argument 3: FIFA/UEFA’s statutes do not constitute a breach of competition since

ESL does not have to comply with it, ESL is free from creating its own competition,

members only have to resign from FIFA and consequently from UEFA.

Argument 4: FIFA pursue legitimate objectives : integrity of competitions, match

calendar and solidarity mechanism.

Argument 5: Article 67 and 68 of FIFA’s Statutes do not apply to the matter at

stake.

FIFA’S MAIN ARGUMENTS
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✓ Protecting legitimate interests : integrity of competitions, solidarity mechanism, 

education, health of players, transparency in club’s management and finance via 

the licencing system. 

✓ Protecting the European football scheme : open competition based on equal 

chance for all athletes and inclusion of all clubs. 

✓ “They can play their own competition, nobody forbids them. But if they play

their own competition, they can’t play in our competition.” (Aleksander Ceferin 3

march 2022)

ARGUMENTS IN FAVOUR OF 

FIFA/UEFA
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✓ Diversification of the spectators’ offer : now, fans will have more choice on

which competition they can watch.

✓ Opening of labour market for players : players will have the choice on the

competition can compete in.

✓ More competitive and unique moments : great teams means higher valued

games with greater unique players, ‘the best will play the best’.

✓ More money injected in football : for now the ESL stands that it will implement

a solidarity mechanism, if it does so, this could lead to a lot of money reinjected in

football smaller clubs.

ARGUMENTS IN FAVOUR OF ESL
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The European Super League could be considered as a cartel.

Undertakings : the 12 founding clubs.

Agreement : the creation of a semi-closed competition.

Article 101.1 (d) : ‘Apply dissimilar conditions to equivalent transactions with other
trading parties, thereby placing them at a competitive disadvantage’.

= imbalance between the 15 permanent clubs and the 5 vacant clubs. The

ecosystem of the Super League is already creating a situation of dominant position

for the 15 permanent clubs.

Semi-closed competition scheme goes against the legitimate objective of inclusion.

ARGUMENTS AGAINST ESL



FROM HARD LAW TO SOFT LAW
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UEFA’S REFORM

In response to the ESL, UEFA announced a set of reforms to its international 

competitions.

A new format for the Champions League starting from 2024. Now there will be 36 

participating clubs (instead of 32 clubs) + the clubs will play 4 additional matches.
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PROPOSITION OF SOLUTIONS 

ON FIFA/UEFA’S PART

• Set clear, certain, objective and non-
discriminatory criteria that private organizers
like the European Super League Company
should fulfill in order to have the
authorization to organise competitions.

• The creation of an impartial and
independent commission that would be
specifically assigned to appreciate whether a
private organiser fulfill the conditions set by
FIFA and UEFA

ON THE SUPER LEAGUE’S PART

• Create an internal solidarity mechanism
coming from the money generated within the
European Super League in order to help
smaller clubs and promote education and
football development.
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POLITICAL SOFT POWER

On 30 November 2021 the EU Council and the representatives of the Governments of 

the Members States adopted a resolution on the key features of an European model

This European model is based on 

• a pyramidal structure

• a national basis

• one federation per sport

• solidarity with the lower nivel

• open competitions
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CONCLUSION
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1. FOOTBALL ENFORCEMENT SYSTEM

Compatible with Swiss law, cheap, highly effective and applicable on a world-wide
scale
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2. APPLICABLE TO AN INSOLVENT DEBTOR?



5

CAS 2017/A/5054 (no. 66 et seq.): “The key idea behind Art. 107 DC is not so much because FIFA wants to do  its bit
towards safeguarding the equal treatment of creditors principle … Instead the central aspect … is that the enforcement
measure [the sanction] .. is a disciplinary measure that is punitive in nature. The latter requires … that the non-payment
is in fact attributable to the person concerned. … In the face of … impossibility to freely dispose of the estate it would be
contrary to public policy to sanction the debtor (or liquidator) for not complying with a [financial decision].“

2. APPLICABLE TO AN INSOLVENT DEBTOR?

Most jurisdiction do not allow for enforcement proceedings concurrently to
insolvency/bankruptcy proceedings for reasons of equal treatment of creditors
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CAS 2020/A/6900&6902 (no. 122): “The question is … whether the term only refers to proceedings aiming at the 
liquidation of the estate or also to proceedings leading to the restructuring of the debtor. The Sole Arbitrator finds what 
the provision … is concerned with collective enforcement proceedings, i.e. 
- (i) proceedings that – in principle – prevent creditors to individually pursue / enforce their individual claims against 

the debtor, 
- (ii) provide for the seizure of the debtor’s assets, 
- (iii) are triggered by financial difficulties of the debtor and 
- (iv) foresee for some kind of supervision by state authorities. … 

The view held here that the term … must extend to all collective enforcement proceeding (independently of their final 
goal) is also backed by CAS jurisprudence (cf. CAS 2015/A/4162; CAS 2016/A/4593 & 4769; CAS 2012/A/2754).” 

2. APPLICABLE TO AN INSOLVENT DEBTOR?

EU directive on 

preventive

restructering
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If the insolvency / bankruptcy proceedings have ended, 

- and the debtor has been dissolved, the enforcement proceedings cannot be resumed;

- and the debtor has been restructured, then the enforcement procedings can be resumed

3. APPLICABLE ONCE INSOLVENCY

PROCEEDINGS ARE CLOSED?

CAS 2012/A/2750 (no. 156): “Although the Panel finds that FIFA is in general entitled to close disciplinary proceedings 
… the Panel finds that the word ‘may’ … implies that the FIFA Disciplinary Committee has a discretion to close 
proceedings, but no obligation to do so … The fact that a party has been declared subject to insolvency proceedings by 
a national court does therefore not necessarily imply that proceedings must be closed. … [the court order opening 
insolvency proceedings] does not order the RFEF to abstain from imposing any sanction permanently … the decision of 
the Zaragoza Commercial Court is without prejudice to the enforceabilty of disciplinary measures after the 
insolvency proceedings have concluded …”
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Impact / effects of the restructering plan on the original debt?

CAS 2020/A/6831, no. 83 et seq.: “In the Panel’s view, it ought, in the light of the above, to decide the applicable law by
asking first the threshold’s question: i.e., is the factual matter before it addressed in the relevant FIFA Regulations?

If the answer is yes, then the Panel would need to ask an additional question:
i. Is FIFA law ‘complete’, and hence there is no need to have recourse to Swiss laws to fill the gaps;
ii. Or, conversely, is FIFA law ‘incomplete’, and hence recourse to Swiss laws to fill the gaps becomes a

necessity;

In the latter case, Swiss law could lead the Panel to inquire into the law chosen by the Parties or if there is no such choice ‘to 
the rules of law that the Panel deems appropriate’ (assuming it is different from FIFA Regulations and Swiss law). …

If the insolvency / bankruptcy proceedings have ended, 

- and the debtor has been dissolved, the enforcement proceedings cannot be resumed;
- and the debtor has been restructured, then the enforcement procedings can be resumed

3. APPLICABLE ONCE INSOLVENCY

PROCEEDINGS ARE CLOSED?
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CAS 2020/A/6831: 

89. In light of the above, the Panel decided that to resolve the factual issue before it, it would apply the relevant FIFA 
Statutes and Regulations, and, if need be, Swiss law on subsidiary basis. Consequently, it decided to analyse the merits, 
by subjecting the facts as presented above to the relevant provisions of FIFA rules and regulations, and more specifically, 
the FIFA Disciplinary Code (2011 Edition). In addition and as much as needed, the Panel may refer when relevant for 
the discussion on the merits of this case, to the Bulgarian Law on bankruptcy. …

157. It is Bulgarian law that decides the level of the liability …

CAS 2011/A/2646 (no. 19): “In fact, in the last times it is not unusual to see in the market of football that clubs which are 
declared bankrupt become, in accordance with the national laws ruling the bankruptcy proceedings, prevented from paying their
debts in an immediate and entire manner. This situation is logically provoking undesired inequities in the referred market at 
international level, where clubs in bankruptcy enjoy the privileges of the bankruptcy proceedings while the other clubs are 
forced to honour their commitments in full and timely manner, all of them playing in the same competitions. Such inequity of 
treatment and opportunities is clearly against the essential principles of the so-called ‘lex sportiva’.”

3. APPLICABLE ONCE INSOLVENCY

PROCEEDINGS ARE CLOSED?

CAS 2020/A/6900&6902 (no. 122): “Insolvency proceedings usually do not accord privileges to a debtor, but rather 
substantially interfere with the debtor’s rights. 
- Furthermore, the continuation of the operations will – in most cases – be under close supervision of the authority of 

administrators and the courts. The autonomy of the debtor is, thus, severely restricted in insolvency proceedings. 
- Furthermore, the continuation of the operations – e.g. via a restructuring plan – requires that the latter is in the interest of

the creditors and, thus, provides for an economically viable and sound reallocation of the debtor’s resources. Insolvency 
proceedings consequently incentivize good governance which is also in the interest of the sporting community. 

- In addition, it should not be forgotten that also the alternative to a continuation of the operations, i.e. the liquidation of a 
club has serious repercussions on the competitors. ... 
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3. APPLICABLE ONCE INSOLVENCY
PROCEEDINGS ARE CLOSED?

… Furthermore, the above quote from the CAS decision (as well as some of the arguments submitted 
by the Respondents) appears to insinuate that debtors filing for bankruptcy are somewhat at fault 
or acted reprehensible and, therefore, shall not continue to operate in the market. It is true that 
such thinking in the past was widely prevalent. In fact, in some languages there still is this 
connotation. The French word for bankruptcy “faillite”, e.g., has its origins in the word “faute” 
(“breach”). However, such understanding – at least in the insolvency community – has been rightly 
overcome in the meantime. The reasons for a lack of economic success are far too complex to be 
simply qualified as and ascribed to “faute”. Furthermore, economic failure and entrepreneurship 
are two sides of the same coin.”

financial
crisis 2008

COVID 
pandemic

2020

devaluation
of currency

natural
catastrophes

purpose of
provision

wars
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3. APPLICABLE ONCE INSOLVENCY
PROCEEDINGS ARE CLOSED?

CAS 2015/A/4162 (no. 83): “However, it is equally true that some effects of the insolvency proceedings still persist. With the 

exception of those privileged credits whose holders did not vote in favour of the ‘convenio’, the approval of the creditors’ arrangement 
results in the novation (Article 1156 Codigo Civil, Article 136 Spanish Insolvency Act – hereinafter referred to as “IA”) of the claims 
contained therein … Consequently, the debtor and the creditors are bound to the contents of the creditors’ arrangement. In the 
creditors’ arrangement the Appellant has been qualified as ‘ordinary and subordinate’ creditor. 

Furthermore, RZ is under an obligation to comply with the obligations in the creditors’ arrangement. Compliance with these 
obligations is being monitored. According to Article 138 IA the debtor is under a duty to regularly inform the Insolvency Court on the 
status of his compliance with the creditors’ arrangement. Furthermore, also the administrator issues regular reports on the debtor’s 
compliance. The debtor remains – according to Article 133 (2) IA – also after the approval of the creditors’ arrangement – under a duty 
of cooperation and information vis‐à‐vis the Insolvency Court and the administrator. In case of non‐compliance with the creditors’ 
arrangement the Insolvency Court may establish such breach (“declaración de incumplimiento”). Such declaration will terminate all 
effects of the creditors’ arrangement and – without further request of a stakeholder – result in the opening of the liquidation phase 
over the debtor’s estate (Articles 140 and 143 IA). …

The reason why insolvency laws interfere with the creditors’ substantive and procedural rights is to ensure distributive justice in cases 
where a debtor is no longer in a position to autonomously manage his estate. In doing so the insolvency laws allow for an 
economically sound reallocation of resources in order for them to be productive again for the benefit of all stakeholders involved. It is 
for exactly this reason that the Financial Stability Board with its seat in Basel qualified insolvency law as one of the 12 Key Standards for 
Sound Financial Systems. The Spanish “propuesta anticipada de convenio” must be seen in light of the foregoing. To torpedo the 
‘propuesta anticipada de convenio’ by enforcing the First Decision (through disciplinary measures) in breach of the creditors’ 
arrangement and regardless of the consequences is neither economically reasonable nor legally justifiable. …”

purpose of
provision
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Exceptions?

Cases in which the receiver / debtor in possession is not restricted by law to fulfill the
obligation

CAS 2015/A/4126 (no. 81): “Under national law only those insolvency creditors, i.e. those creditors, who 
acquired their claim prior to the opening of insolvency, are subject to the (enforcement) restrictions. If, on 
the other hand, the case concerns the enforcement of a claim that arises after the insolvency proceedings 
were opened, i.e. if the debt is incumbent on the estate no restrictions under insolvency law usually apply 
with respect to the enforcement of the claim. There is, therefore, no reason not to make the FIFA 
enforcement system available for obligations incumbent on the estate, since these debts are preferential 
debts, which under national law can as a general rule be pursued against the bankrupt’s estate because they 
are not subject to the principle of equal treatment of creditors.”

4. DISCRETION AND EXCEPTIONS?
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The sporting successor of a non-compliant party shall also be considered a non-compliant party 
and thus subject to the obligations under this provision. Criteria to assess whether an entity is to 
be considered as the  sporting successor of another entity are, among others, its headquarters, 
name, legal form, team colours, players, shareholders or stakeholders or ownership and the 
category of competition concerned.

CAS 2020/A/7092 (no. 64): “lt is not in dispute between the Parties that Article 15(4) FDC 2019 is a codification of the 
jurisprudence of the FIFA DC and CAS prior to the implementation of this provision. …

67. … it is a commonly accepted principle that in case of abuse the corporate veil may be pierced, i.e. Durchgriff. lt is 
against this background that previous CAS panels have considered that a sporting successor is ‘a sporting entity 
identifiable by itself that, as a general rule, transcends the legal entities which operate it’ (CAS 2013/A/3425, para. 139; 
also cited in CAS 2016/A/4550 & 4576, para. 135 of the abstract published on the CAS website).

76. … The Panel finds that the concept of ‘sporting successor’ is mainly implemented in order to avoid abuse.”

5. SPORTING SUCCESSION (PURPOSE)?

CAS 2020/A/7183 (no. 106): “The concept of ‘sporting  successor’ is the direct result of several CAS cases, which have been 
materialized in the latest version of the FDC.

Concept must be distinguished from 
- Legal succession (e.g. merger) because then liability is taken over by the new entity ex lege (CAS 2018/A/5618)
- Extending res judicata effect to third parties (cf. CAS 2007/A/1355)
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CAS 2011/A/2646: In this award issued on 30 April 2012, the Panel held that "If an entity purchases in a public auction the assets of a 
bankrupt club, continues the activity formerly developed by the bankrupt club with the same image, badge, hymn, representative colours, 
emblems and placement, and is on the basis of the federative rights acquired in the auction participating in the national competitions, 
replacing the former club with the consent and approval of the national football federation, it is to be understood as the legal successor of 
the bankrupt club."

CAS 2016/A/4550 & 4576: "In addition, and according to the witness statement of the owner of Ujpest 1885, a year before the signature of 
the contract with the player, the management team realised that Ujpest FC would more than likely not be able to overcome certain 
difficulties and to avoid liquidation. [The owner] also stated that at this time Ujpest 1885 started the licensing process before liquidation 
of Ujpest FC and were trying to buy assets from the latter. With regard to the links between Truidense and Ujpest FC, [the owner] stated 
that they had an 'historical collaboration ‘.”

CAS 2019/A/6461: "Conspicuously enough, the name of the two clubs is confusingly similar, in fact identical, when used in initials. In 
addition, as per the [new club's] own contentions, both clubs had the same offices, contact details, sporting venues and facilities, as well as 
similar logos and colours. In other words, all elements of a club's organization and public profile were common. And, also quite 
importantly, the EFA granted the [new club] license to participate directly in the Estonian top division - and not in a lower division - as of 
season 2014, namely immediately after this had been denied to the Debtor club, so as to create a distinct impression of continuity (…). 
Against this background, the mere fact that the [new club] and the [old club] appeared as two separate legal entities operating 
simultaneously over a certain period of time is not a decisive factor to rule out sporting succession. On the contrary, all other facts 
indicate that the [new club] had substituted the Debtor club, by participating in its place in the Estonian top division, and, by using its 
identity, in such way as to be perceived as the same club.”

6. SPORTING SUCCESSION

(HISTORIC EVOLUTION)?
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CAS 2020/A/6884: In this respect the Sole Arbitrator expressly confirmed that, in his opinion, the intention of the Third Club ‘in terms of 
good or bad faith ( .. .) and whether or not the [Third Club} always acted transparent (. .. ), this is not a decisive element in light of 
sporting succession. Indeed, this can be an element that can be taken into account. However, it does not, per definition, rule out ‘sporting 
succession’. With respect to the concept of sporting succession, the Sole Arbitrator insisted that “it is of major relevance to determine the 
concept of sporting successor in light of the eyes of the general public” and held that he attached "much value to the perception of the
public".

transfer of the main assets

appearance (irrespective of
good faith)

6. SPORTING SUCCESSION

(HISTORIC EVOLUTION)?
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CAS 2020/A/7183 (no. 111 et seq.): "the concept of sporting succession should be applied very carefully and only in a 
restrictive way. As a matter of fact, the club found to be the sporting successor will have to take over the liabilities and 
commitments of the original debtor and may have to assume debts or obligations of significant magnitude. …

In this respect … one may wonder what the purpose of Article 15 (4) FDC (Edition 2019) actually is. …

In that sense, the Sole Arbitrator agrees with the findings in CAS 20201 A/7092, according to which the concept of sporting 
successor was mainly implemented in order to avoid abuses, consisting to set up a new entity in order to avoid financial 
responsibility. The Panel, in CAS 2020/A/7092, supplied its position by reference to FIFA Circular n° 1681 of 11 July 2019, entitled 
"New FIF A Disciplinary Code, 2019 edition", according to which ‘FIFA will act against the sporting successor of a debtor, a practice 
that has unfortunately become more common in recent years as clubs attempt to avoid mandatory financial responsibilities 
towards other clubs, players, managers, etc. (article 15 paragraph 4 FDC)’.

In the present case, there is no evidence to support a finding that the New Club breached any provision and/or harmed any 
protected interests by its actions. In this respect, none of the Parties suggested that the Old Club/New Club tried to ‘clean its 
balance sheet’ or committed some kind of abuse or fraud. …

Moreover, the fact that the concept of sporting succession is implemented in disciplinary regulations implies that, when 
determining the disciplinary measure to be imposed, the judging body must take into account the objective and subjective 
elements of the offence (see Article 24 FDC (Edition 2019). In other words, it does not seem possible to rely exclusively on 
appearances (which is purely objective) to reach the conclusion that the requirements for sporting succession are met."

6. SPORTING SUCCESSION

(CASES OF ABUSE)?
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transfer of the main assets

appearance (irrespective of
good faith)

6. SPORTING SUCCESSION

(CASES OF ABUSE)?

has nothing to do with „abuse“

e.g. CAS 2020/A/7423
- Different legal entities
- Different football teams = different players, different 

coach, different staff
- Different owners + no person of new club was involved in 

management of old club
- Different licenses issued by NF
- However, similar colors and logos (bought in an auction), 

same stadium (belonging to municipality), fan base
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transfer of the main assets

appearance (irrespective of
good faith)

creditor

debtor
new
club

Transfer of assets /
Appear. of transfer

6. SPORTING SUCCESSION

(CREDITOR PROTECTION IN CASE OF INTRANSPARENT ASSET TRANSFERS)?

intransparent
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Swiss Code of obligation
Sec. 1409 Austrian Civil Code
(1) If a person takes over the assets or an enterprise, he 
shall, without prejudice to the continuing liability of the 
transferor, be directly liable to the creditors for the debts 
belonging to the asset or enterprise which he knew or 
ought to have known at the time of the transfer. However, 
he shall be released from liability to the extent that he has 
already adjusted such debts to the extent of the value of 
the property or business taken over. … 

German Code of Commerce

6. SPORTING SUCCESSION

(CREDITOR PROTECTION IN CASE OF INTRANSPARENT ASSET TRANSFERS)?
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transfer of the main assets

appearance (irrespective of
good faith)

6. SPORTING SUCCESSION

(APLICABLE IN INSOLVENCY PROCEEDINGS)?

intransparency of
asset transfer

Transaction takes place in insolvency proceedings

- Transfer of assets is always transparent (because under supervision of
creditors, receiver, insolvency court) and – mostly – by public auction

- Only admitted at «arm’s length»
- Receipts of the transfer are used solely for purpose of creditor

Otherwise discrepancy with cases of restructuring of club (which do not concern
«sporting succession»)

To decide otherwise would be economic nonsense

abuse
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SFT 4C.316/2002 /rnd

The answer to the question whether Art. 333 CO is also applicable in the case of a takeover of a business after the opening of bankruptcy 
proceedings over the original owner cannot be derived directly from the text of the law. 

The purpose of the joint and several liability of the old and new employers according to Art. 333 para. 3 CO … was to protect employees 
from employers whose creditworthiness they did not know. … However, … the joint and several liability of the acquirer of a business 
from a bankruptcy estate within the meaning of Art. 333 para. 3 CO leads to the fact that business takeovers can fail or are even 
doomed to failure from the outset, depending on the composition of the creditors' assembly and the ratio of the value of the business 
assets to the amount of outstanding wage claims. In particular, in cases where the continuation value of the business is not sufficient 
to cover the outstanding wage claims from the point of view of the acquirer … a takeover will hardly ever come about. The purpose of 
the 1993 revision to improve employee protection would therefore be reversed in most cases if Art. 333 para. 3 CO were also applied 
in bankruptcy cases.

Sec. 1409 Austrian Civil Code
(1) If a person takes over the assets or an enterprise, he shall, without 
prejudice to the continuing liability of the transferor, be directly liable 
to the creditors for the debts belonging to the asset or enterprise 
which he knew or ought to have known at the time of the transfer. 
However, he shall be released from liability to the extent that he has 
already adjusted such debts to the extent of the value of the property 
or business taken over. … 
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SUMMARY

(1) FIFA enforcement proceedings must be closed if insolvency proceedings have been initiated over the estate

of the debtor, unless the debt is incumbent on the estate;

(2) This is true independently of whether the insolvency proceedings are aimed at the liquidation or

restructuring of the debtor;

(3) Once the insolvency proceedings have ended (and the debtor has not been liquidated) the FIFA 

enforcement proceedings can – again – be initiated;

(4) The effects of the creditors’ arrangement on the original debt is a question of the merits and must be

addressed according to the applicable insolvency regime. Ignoring these effects is contrary to the purpose

of Art. 55 FIFA DC and against economic sense.

(5) The scope of application of the concept of «sporting succession» depends on the purpose of the provision. 

Some CAS panels want to restrict the purpose of the provision to cases of abuse. 

(6) The concept of «sporting succession» is a means of creditor protection. Creditors are protected from an 

intransparent transfer of assets between the old and the new club that may jeopardize the enforcement of

their claim. 

(7) Irrespective of whether the purpose of «sporting succession» is to prevent abuse or to grant compensation

for intransparent transfers of assets, there is no room for the application of this concept in the context of

insolvency proceedings, because all transfers of asset in insolvency proceedings are transparent and at 

arm’s length. Furthermore, applying «sporting succession» in the context of insolvency proceedings is

contrary to economic sense and is based on an antiquated understanding of insolvency proceedings.
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• 1895: First football match ever in Brazil, between male workers of the São Paulo gas and railway companies.

• 1920 - 1940: Sporadic accounts of recreational or exhibition football matches between women in Brazil.

Women’s Football: FIFA’s Minimum labour condition for players

FIFA Football Law Annual Review 2022 – Buenos Aires, Argentina

Women’s Football in Brazil – Early years

1895 to 1979



4

• 1941: Decree 3199: women prohibited to practice sports that were “incompatible with the conditions of their nature”,

which included football.

• The decree was revoked in 1979.
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• 1983: First regulatory framework by the Brazilian government on women’s football. Introduction of competitions,

calendar and guidelines.

• Led to the development of clubs whose players formed the basis of the Brazilian National Team that finished in 3
rd

place at the FIFA Women's Invitational Tournament on 1988, a test competition for the establishment of the FIFA

Women's World Cup.
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• 1990s to 2010s: Development mostly at amateur level. Encouraging results in national teams competitions, including

2 Olympic silver medals (2004 and 2008), 2 Pan-American gold medals (2003 and 2007) and 2 top-3 finishes at the

FIFA World Cup (3
rd

place in 1999 and 2
nd

place in 2007).
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• 2013: First national championship organized by the CBF, comprising 20 clubs.
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• 2017: A second division was added by the CBF to the national champioship.

• The two national divisions – Brasileirão Feminino A-1 and A-2 – initially comprised 32 clubs, a number that gradually

increased throughout the years, reaching a total of 52 by 2021 (16 in A-1 and 36 in A-2).
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• 2019: In line with FIFA and CONMEBOL, and as part of the CBF Club Licensing Regulations, all clubs participating in

the first division of the men’s national championship must also develop a women’s team, at senior and grassroots

level.

• Such rule substantially increased the investment on women’s football in Brazil, as many traditional clubs started to

foster their own female squads.

Women’s Football: FIFA’s Minimum labour condition for players

FIFA Football Law Annual Review 2022 – Buenos Aires, Argentina

Women’s Football in Brazil – Breakthroughs and achievements

2013 - 2021



10

• 2020: the CBF announced the equalization of payments between the male and female national teams.

• Said measure grants female players called up to the “Seleção” the same daily rates paid to male players, as well as

proportional prize amounts.
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• The CBF announced the addition of a third division to the national championship (A-3), set to begin on 2022.

• The three divisions combined now comprise 64 clubs from all over the country (16 in A-1, 16 in A-2 and 32 in A-3).

• The CBF also organizes women’s grassroots competitions in 4 age categories (U-20, U-17, U-16 and U-14).
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• The CBF also organized its first Women’s Supercup, assembling the best ranked teams in a knockout tournament to

celebrate the opening of the women’s football season in Brazil.

• The Supercup’s very first edition was watched by roughly 46 million people on national television.

• The final match took place at the Neo Química Arena, one of the stadia for the 2014 FIFA World Cup, with an

attendance of roughly 20.000 people.
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• The continuous development of women’s football in Brazil has also translated to the performance of Brazilian clubs in

the CONMEBOL Libertadores Femenina.

• Brazilian clubs have won 10 of the 13 editions of the tournament so far, including the last 3.
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• The specific labour conditions for professional female players introduced by the FIFA Circular Letter No. 1743 were

absorbed by the 2021 edition of the CBF National Regulations on the Registration and Transfer of Players.

• According to the Brazilian law, all professional players are considered employees of their respective clubs. Therefore,

most amendments set forth by FIFA in relation to pregnancy and maternity were already covered by national

employment law, which provides for:
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✓ Maternity leave for a period of at least 120 days.

✓ Payment of salaries in full during maternity leave.

✓ Reallocation of services during pregnancy and

lactation periods.

✓ Stability for pregnant employees, since the

confirmation of pregnancy until 5 months after birth.

✓ Right to return to work post maternity leave.
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• In addition, the amendments specifically related to football introduced by FIFA were inserted into the CBF Regulations,

including:
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✓ The prohibition on the validity of a contract being

subject to pregnancy, maternity leave or any rights

related to maternity in general.

✓ The provision mentioned above was also extended to

female coaches.

✓ Reference to the exceptions provided by the FIFA

RSTP to the transfer of players outside of a registration

period, including the possibility to register a female

player outside such period, either following the

completion of her maternity leave or as a replacement

to a player in maternity leave.
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